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On the Blurred Boundary between
Regulation and Punishment

AUSTIN SARAT
LAWRENCE DOUGLAS

MARTHA MERRILL UMPHREY

Seven-year-old Megan Kanka lived with her parents and two siblings on a quiet
street in suburban Hamilton Township, New Jersey. On July 29, 1994, Megan
was lured into the home of a neighbor, Jesse Timmendequas, on the promise
that she could visit with his new puppy. Shortly afterward, thirty yards from
her front doorstep, Timmendequas raped and murdered her. Unbeknownst to
Megan’s parents or anyone else in their neighborhood, fifteen years earlier he
had pled guilty to the attempted aggravated sexual assault of a five-year-old
girl in another New Jersey town. He was given a suspended sentence but, after
failing to go to counseling, he went to prison for nine months. In 1981, he pled
guilty to the assault of a seven-year-old girl and was imprisoned for six years.

Reaction to Megan’s death and Timmendequas’s arrest was immediate and
explosive. More than 400,000 citizens signed a petition addressed to the New
Jersey state legislature demanding enactment of legislation that would increase
penalties for sex offenders, require them to register with local law enforcement
whenever they established a new residence, and provide notification of the
whereabouts of sex offenders to the communities in which they reside. Eighty-
nine days later the legislature enacted what was to become known as “Megan’s
Law.”

In 1996, President Clinton signed the Jacob Wetterling Crimes against Chil-
dren’s Act, one provision of which required every state to develop a procedure
for notifying the public when a person convicted of certain crimes is released
near their homes. Today each of the fifty states requires some form of public
notification,! and, as the discovery of Jaycee Dugard, who survived being kid-

napped at age 11 and held captive for 18 years> in August 2009 demonstrates, the
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problem of child sexual abuse is sadly still very much with us.? The same year
that President Clinton federalized Megan’s Law, the Third Circuit Court of Ap-
peals heard a challenge to the constitutionality of the original, New Jersey ver-
sion of the law. That case provides a striking lesson in legal categorization and
in the difficulty of saying what punishment is and what differentiates it from
nonpunitive, regulatory measures. It also illustrates the judiciary’s tendency
to develop legal categories by taking a top-down perspective, in this instance
determining what counts as punishment by starting with the intention of the
legislature.

As is generally known, law depends on various modes/forms of classifica-
tion. How an act or a person is classified may be crucial in determining what
rights obtain, what procedures are employed, and what understandings get at-
tached to the act or person. Critiques of law often show the arbitrariness of its
classificatory acts, but no one doubts their power and consequence. Thus, as
a regulatory act, detention is associated with such practices as the creation of
quarantines in the face of a medical emergency or the holding of refugees seek-
ing political asylum. In the post-9/11 period the Bush administration turned to
noncriminal detention of suspected terrorists and immigration detention as
a means of fighting the “war on terror.”® As a punitive act, detention is associ-
ated with practices of incarceration that follow the determination of guilt in a
criminal trial. Detention as regulation is meant to carry no moral opprobrium
and is controlled by norms that give administrative or executive agencies great
discretion and flexibility; detention as punishment is controlled by constitu-
tional-juridical norms that constrain state power.

Law as Punishment/Law as Regulation considers law’s physical control of
persons/bodies and how that control illuminates competing visions of the law:
as a tool of regulation, and as an instrument of coercion/punishment. In this
book we inquire about the distinction between regulation and punishment as
a way of understanding the power and legitimacy of this crucial legal classifica-
tion. At the start of the twenty-first century, what remains of the distinction be-
tween punishment and regulation? What can we learn about law’s more general
practices of classification by attending to punishment/regulation?

The petitioner in Artway v. The Attorney General of the State of New Jersey,
the legal challenge to Megan’s Law, engaged in his own classificatory activity,

insisting that the law categorize Megan Law’s registration and notification re-
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quirements as punitive. He claimed, among other things, that they constituted
a second punishment for sex offenders who had been imprisoned and therefore
violated the prohibition of double jeopardy.* At the heart of the decision in
Artway was the question of how one could determine whether a legal enact-
ment was regulation or punishment.

The court began by noting that if registration and community notification
did not count as “punishment” then they could not violate double jeopardy
no matter how painful and burdensome registration and notification might
be to those subject to them. In its effort to categorize those requirements, the
court developed a three-part test. The court argued that whether registration
and community notification was punishment depended on the legislation’s “(1)
actual purpose, (2) objective purpose, and (3) effect .. >

Starting with the law’s actual purpose, the court noted, “If the legislature in-
tended Megan’s Law to be ‘punishment,” i.e., retribution was one of its actual
purposes, then it must fail constitutional scrutiny. If, on the other hand, “the
restriction of the individual comes about as a relevant incident to a regulation,”
the measure will pass this first prong.°

If the legislature’s actual purpose does not appear to be to punish, “we look
next to its ‘objective’ purpose. This prong,” the Court said, “in turn, has three

subparts.”

First, can the law be explained solely by a remedial purpose? . .. If not, it is “punish-
ment.” Second, even if some remedial purpose can fully explain the measure, does a
historical analysis show that the measure has traditionally been regarded as punish-
ment? . .. If so, and if the text or legislative history does not demonstrate that this
measure is not punitive, it must be considered “punishment.” Third, if the legislature
did not intend a law to be retributive but did intend it to serve some mixture of de-
terrent and salutary purposes, we must determine (1) whether historically the deter-
rent purpose of such a law is a necessary complement to its salutary operation and
(2) whether the measure under consideration operates in its usual manner, consis-
tent with its historically mixed purposes. . .. Unless the partially deterrent measure

meets both of these criteria, it is “punishment.”

The court continued, “[If] the purpose tests are satisfied, we must then turn to
the effects of the measure. If the negative repercussions—regardless of how they
are justified—are great enough, the measure must be considered punishment.”

Focusing on Megan’s Law itself and reconstructing its legislative history,
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the Artway court found “that the legislature’s actual purpose was not punish-
ment. It speaks of ‘identify[ing] and alert[ing] the public’ to enhance safety
and ‘preventing and promptly resolving incidents. Protecting the public and
preventing crimes are . .. ‘regulatory’ and not punitive.”® With respect to “ob-
jective purpose’, the court again invoked the regulation/punishment distinc-
tion. Comparing the registration of sex offenders to required registration of
membership corporations, lobbyists, professional gamblers, and of citizens
under a military draft, the court held that “[r]egistration is a common and
long-standing regulatory technique with a remedial purpose.”® Here the court

explained that

the solely remedial purpose of helping law enforcement agencies keep tabs on these
offenders fully explains requiring certain sex offenders to register. Registration may
allow officers to prevent future crimes by intervening in dangerous situations. Like
the agent who must endure the snow to fetch the soupmeat, the registrant may face
some unpleasantness from having to register and update his registration. But the re-
medial purpose of knowing the whereabouts of sex offenders fully explains the regis-
tration provision just as the need for dinner fully explains the trip out into the night.
And the means chosen—registration and law enforcement notification only—is not
excessive in any way. Registration, therefore, is certainly “reasonably related” to a le-

gitimate goal: allowing law enforcement to stay vigilant against possible re-abuse.!®

Finally, turning to the actual effect prong of its three-part test, the court ac-
knowledged that “there doubtless are some unpleasant consequences of regis-
tration.” It found, however, that this “impact, even coupled with the registrant’s
inevitable kowtow to law enforcement officials, cannot be said to have an effect
so draconian that it constitutes ‘punishment’ in any way approaching incar-
ceration.”!!

Several things may be said about the Artway court’s effort to differentiate
punishment from regulation. First, its test is complicated and difficult to ad-
minister.!? Second, it reflects an anxious effort to police and stabilize an uncer-
tain and blurred boundary, trying to name different forms of state power and
different experiences of that power. Third, it insists on an absolute distinction
between punishment and regulation instead of attempting to understand regu-
lation and punishment in relational terms, with regulation the more inclusive
concept. Punishment, in this account, might be seen as a particular type or

manifestation of the state’s effort to regulate human conduct and subject it to
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the “governance of rules”’® As one scholar puts it, “[R]egulation is the prom-
ulgation of rules by government accompanied by mechanisms for monitoring
and enforcement.”*

Thrust by the language of the double jeopardy clause as well as the Eighth
Amendment’s prohibition of “cruel and unusual punishment” into a defini-
tional morass, courts regularly try to stabilize the boundary between punish-
ment and regulation.!® In this sense the Artway court provided a somewhat
more elaborate version of a familiar set of definitional moves. In the jurispru-
dence of double jeopardy and the Fighth Amendment courts have insisted that
the mere fact that pain is imposed by, or that unpleasant consequences are as-
sociated with, a legal enactment is not sufficient to establish that such a law is
punitive.'® Here the courts associate themselves with those who exercise state
power rather than those on whom state power is exercised. For them, what is
crucial is the perspective of those who authorize or administer the state’s regu-
latory and punitive power.!”

To offer another example of this tendency, thirty years prior to Artway the
Supreme Court wrestled with the blurred boundaries between regulation and
punishment in Kennedy v. Mendoza-Martinez.'® That case arose from the efforts
of the federal government to enforce the Nationality Act of 1940 and the sub-
sequent Immigration and Nationality Act of 1952 by stripping two draft evad-
ers of their American citizenship. Justice Goldberg, writing for the Kennedy v.
Mendoza-Martinez majority, said that in determining whether this response to

draft evasion was punitive the Court would consider:

Whether the sanction involves an affirmative disability or restraint, whether it has
historically been regarded as a punishment, whether it comes into play only on a
finding of scienter, whether its operation will promote the traditional aims of pun-
ishment—retribution and deterrence, whether the behavior to which it applies is
already a crime, whether an alternative purpose to which it may rationally be con-
nected is assignable for it, and whether it appears excessive in relation to the alterna-

tive purpose assigned are all relevant to the inquiry."

Most of the attributes of Kennedy v. Mendoza-Martinez’s effort to distin-
guish regulation from punishment are mirrored and extended in H. L. A. Hart’s
classic five-part definition of punishment. In Prolegomenon to the Principles of
Punishment, Hart establishes the following criteria for an act to be considered

punishment:
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(i) It must involve pain or other consequences normally considered unpleas-
ant.

(ii) It must be for an offence against legal rules.

(iii) It must be of an actual or supposed offender for his offence.

(iv) It must be intentionally administered by human beings other than the
offender.

(v) It must be imposed and administered by an authority constituted by a

legal system against which the offence is committed.?

Despite such classificatory efforts, efforts to demarcate a stable boundary
separating punishment from other phenomena, that boundary has been desta-
bilized in a variety of ways and by a variety of factors. As Carol Steiker puts it in

describing the criminal-civil distinction:

This blurring or destabilization of the criminal-civil distinction is partly due to the
increase in the sheer number of “hybrid” legal institutions and practices: From civil
penalties to punitive damages, civil forfeiture to criminal restitution, legal devices
that are arguably criminal-civil hybrids seem to be more common than they were a
century ago. But this shift in actual practice is partly a function of shifts in the con-
ceptual or intellectual foundations of the criminal-civil distinction (which are them-
selves, in turn, reinforced by changes in institutions and practices). This complex
relationship between conceptual and institutional change lies at the roots of the cur-

rent instability of the criminal-civil distinction in all of its messy manifestations.?!

In social and political thought recognition of the blurred boundaries be-
tween regulation and punishment is associated most clearly with the work of
Michel Foucault. In the familiar Foucauldian account, historically state im-
posed punishments were crucial to the efforts of sovereigns to maintain the
obedience of their subjects. Through public demonstrations of awesome power,
the public was rendered fearful.? As Foucault tells it, taking the individual as its
object, this way of proceeding was very inefficient and undermined the legiti-
macy of the very state it was used to protect. Another way of ordering citizens
emerged with the rise of what Foucault calls “discipline.” Disciplinary power is
a diffused form of governance that employs a variety of agents and institutions
to organize individuals for maximum efficiency.?

While disciplinary power may take the individual as its object, it is aimed at
the control of populations through biopolitical techniques designed to ensure

their welfare. In The History of Sexuality Volume 1, Foucault writes:
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If the development of the great instruments of the state, as institutions of power,
ensured the maintenance of production relations, the rudiments of anatomo- and
bio-politics created in the eighteenth century as techniques of power present at every
level of the social body and utilized by very diverse institutions (the family and the
army, schools and the police, individual medicine and the administration of col-
lective), operated in the sphere of economic processes, their development, and the

forces working to sustain them.?

The diversity of the institutions that Foucault identifies as utilizing biopower
and the fact that their common aim is to govern populations suggests that dis-
cipline has substantial overlap with various types of decentered regulation.?

The rise of disciplinary power, and subsequently of regulation, as a mode of
governance and the decline of spectacular punishments deployed by the sov-
ereign does not mean that discipline or regulation have replaced sovereignty
and punishment. Indeed Foucault himself argues that sovereignty hasn’t dis-
appeared; instead it has been subsumed by disciplinary power’s new manifes-
tation: “I wouldn’t say exactly that sovereignty’s old right—to take life or let
live—was replaced, but that it came to be complemented by a new right which
does not erase the old right but which does penetrate it, permeate it.”?* For Fou-
cault, punishment may not be the predominant system of governance, yet it is
present in a changed form, subsumed by the regime of regulation.”” Boundaries
are blurred, classificatory schemes destabilized, as regulation “penetrates” and
“permeates” punishment.

Law as Punishment/Law as Regulation attends to this blurring and destabi-
lization in the various and complex relations of punishment and regulation
as modes of governance but also as cultural phenomena helping to constitute
legal subjects. We are less interested in the “accuracy” of philosophical or ju-
ridical definitional exercises than in helping to contextualize those efforts and
understand their significance. Moreover, we want to question the adequacy of a
view of punishment/regulation that neglects the perspectives of those who are
at the receiving end of these exercises of state power. Contributors to this book
examine various instances of punishment and regulation to illustrate points
of overlap and difference between them, but also to capture the lived experi-
ence of the state’s enterprise of subjecting human conduct to the governance
of rules. They remind us that the power of law as punishment/law as regula-
tion is inscribed on the bodies of persons, but that it also insinuates itself into

their consciousness. Thus the blurring of boundaries between punishment and
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regulation is not a problem just for courts but also for citizens seeking spaces of

freedom within and beyond law’s gaze.

I

Markus Dubber opens this book by noting the complex and unsatisfying
efforts to articulate differences between punishment and regulation and re-
framing the discussion of the distinction between punishment and regulation,
labeling the former law and the latter police. Doing so, Dubber claims, relo-
cates this classification in a particular historical genealogy. Reconceptualizing
the terms of the discussion in this fashion suggests that while law operates on
the individual, the object of police regulation tends to be collective.

One of the distinctions frequently invoked as crucial to the difference between
punishment and regulation is the difference between private and public. How-
ever, the notion of private law and public regulation relies, according to Dubber,
on an overly simplistic model and history of law. It disregards, for example, the
increasing privatization of the penal process that is currently underway.

Comparing punishment and regulation is like comparing apples and or-
anges, because they are two fundamentally different things. Regulation, Dubber
contends, is an empty label unless it is combined with a mode of governance.
That mode of governance, which parallels and complements law, is the concept
of police. Police and law are contemporary manifestations, Dubber argues, of
the ancient Greek distinction between household governance and public gov-
ernance.

In Greek political thought, Dubber explains, governance of the household
(oikos) rested in the hands of the householder (oikonomos), who was responsi-
ble for the organization and management of humans, animals, and property of
the oikos. All of the constituents of the oikos were incapable of governing them-
selves and thus required the oikonomos to govern them. The oikonomos was ca-
pable of self-government and subsequently of participation in the agora. Thus
Greek social order contained two fundamentally different governing models:
the heteronymous government of the oikos and the democratic arrangement of
free and equal oikonomos in the agora.

The shift toward state sovereignty and republican self-government resulted,
Dubber contends, in the politicalization of the heteronymous model of gov-
ernment and the shift from autonomy to heteronomy. Through a process of

abstraction and “scientization” heteronymous government developed into a
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science of police in which policing was responsible for regulation of the welfare
of the state household. In the United States, the police power has been signifi-
cant in the expansion of the jurisdiction of the state into virtually every aspect
of citizens’ lives. While law’s object is the autonomous individual, the object of
policing is not the individual but the corporation or the enterprise that must be
managed.

Dubber notes that the distinction between law and police is also useful in
analyzing the operation of penal institutions. There we see the coexistence of
penal regulation and penal law as alternative systems rather than complemen-
tary parts of a single penal process. Penal law allows the state to punish but
simultaneously treats the object of punishment as an autonomous individual
due rights and respect. Penal regulation differs from penal law drastically in
that it does not treat criminals as autonomous individuals but instead as re-
sources that must be managed.

The effort to understand the way the state can punish and, at the same time,
recognize the object of punishment as a rights-bearing being is crucial to Corey
Brettschneider’s chapter “Rights within the Social Contract: Rousseau on Pun-
ishment.” Here Brettschneider argues that the same logic that imbues the state
with the legitimate authority to punish also imposes restraints on that author-
ity. He suggests that scholarship on punishment put more emphasis on the po-
litical legitimacy of state punishment rather than the moral question of what is
deserved by criminals. Brettschneider turns to Rousseau’s social contract based
justification for punishment as a crucial resource in that effort.

Although frequently viewed as a collectivist ideal, Rousseau’s social contract
promotes, Brettschneider contends, a requirement of individual consent that
makes it a bastion for the rights of individuals and, in particular, criminals. For
Rousseau a punishment can be just only if individuals consent to it. He derives
this requirement from the very idea of a social contract. The social contract, as
Rousseau conceives it, is not a real agreement but is instead a hypothetical that
“serves as the thought experiment by which the legitimacy of law is measured.”
As a thought experiment, the requirement that all people would consent to
the contract ensures that it would have terms that “respected the freedom and
equality of each citizen.” Punishment, Brettschneider suggests, as one compo-
nent of the social contract is restrained by these same bounds of respect for

individual citizens.
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Brettschneider compares Hobbes’s theory of punishment with Rousseau’s
view that the state’s legitimate ability to punish is both generated and checked
by the unanimous consent of the people. Hobbes grounds his justification
for the state in the necessity of securing the lives of individuals. This enables
Hobbes’s sovereign to make examples of individuals when necessary by put-
ting them to death regardless of their right to life. Brettschneider argues that
Hobbes’s social contract lacks the kind of protection of individuals that Rous-
seau’s version of the social contract provides. For him, Rousseau, not Hobbes,
can produce an account of punishment compatible with the maintenance of
legitimate political authority.

In Brettschneider’s view, Rousseau’s insistence on the centrality of consent
obliges the state to demonstrate that all individuals would find a punishment
justifiable. For example, although Rousseau argues on behalf of capital punish-
ment, he really justifies it only in very limited cases in which there is absolutely
no other way to prevent a criminal from doing further harm to society. In such
cases he believes that all would agree to the necessity of the death penalty. If the
state cannot show that all individuals consent to punishment, it would violate
the social contract and threaten the legitimacy of the state. Additionally, the re-
quirement that consent be unanimous eliminates the possibility of individuals
being sacrificed for the greater good because it demands that each individual
be treated as a rights-bearing, equal citizen.

In the following chapter, Alec Ewald is less sanguine about the meaning-
fulness of the restraints that Brettschneider identifies as essential to political
legitimacy and of the Roussian demand that each individual be treated as a
rights-bearing, equal citizen. In “Collateral Consequences and the Perils of Cat-
egorical Ambiguity,” Ewald examines various of the “collateral consequences”
of punishment—for example, the loss of the franchise and the blurring of the
boundary between regulation and punishment. Ewald contends that however
they are classified, such collateral consequences are a new manifestation of the
exclusionary tradition in American citizenship law.

As is widely acknowledged, the United States currently imprisons its citizens
at an unprecedented rate. Mass-imprisonment shapes racial and class inequali-
ties and affects the lives of millions of Americans. In addition, the carceral state
expands its reach largely through collateral sanctions. Collateral sanctions are

restrictions that are an “indirect” result of conviction and separate from the
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actual criminal conviction. The system for distributing collateral sanctions is
complex and involves federal law, local authority, and nonstate actors.

Despite enormous variation in the type and range of collateral sanctions,
three federal restrictions are imposed on all individuals convicted of felonies.
All felons lose the ability to serve on a jury, to own and operate a firearm, and
to serve in the military. Other restrictions imposed by various entities include
denial of entry into certain occupations and of the right to vote, as well as de-
nial of student loans, food stamps, public housing, and work assistance.

Collateral sanctions, Ewald argues, blur the boundaries between regulation
and punishment. Treating collateral sanctions as regulation or as punishment
has several significant implications. First, if a collateral sanction is defined as a
punishment, a restriction imposed on an individual convicted before the enact-
ment of that restriction may violate the prohibition of ex post facto lawmak-
ing. Second, a defendant must be made aware of all penalties prior to pleading
guilty. If collateral sanctions are punishments, defendants must be informed
of all collateral sanctions prior to pleading guilty. On the other hand, if col-
lateral sanctions are not punishments attorneys and judges are not obligated
to inform defendants of collateral sanctions prior to a guilty plea or during
sentencing.

For Ewald, those sanctions represent a continuation of an exclusionary
tradition long present in American politics. While democracy rests on the as-
sumption that adult citizens possess legal equality and political autonomy,
throughout American history the political landscape has not promoted equal-
ity of citizens. Rousseau to the contrary notwithstanding, collateral sanctions
continue the American practice of denying full citizenship to groups by de-
priving convicted criminals, including those who have served their prison sen-
tences and been released, of rights and opportunities enjoyed by other citizens.
The imposition of collateral restrictions creates millions of quasi-citizens who
do not enjoy the full rights and privileges of citizenship and requires, in effect,
that a history of innocence is a requisite to full citizenship.

Susanna Lee’s “In the Prison of the Mind: Punishment, Social Order, and
Self- Regulation” continues Ewald’s interest in exploring the impact of the
blurred line between regulation and punishment in the lives of persons subject
to the state’s regulatory/punitive power.

She does so through a reading of Richard Price’s novel Clockers, using that
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reading to explore the perspectives of those persons and to describe the blur-
ring of boundaries between regulation and punishment as that blurring is
played out in the “lived experience” of the characters in that novel.

Lee treats regulation as the promulgation of rules by the state along with
the mechanisms for enforcing those rules or, in a more general sense, as any
mechanism of social control that affects individual behavior. Punishment, Lee
contends, is inseparable from regulation and is deeply entwined in it in two
ways. First, regulation is a system of rules that if followed allow one to avoid
punishment. In this sense, regulation precedes punishment. Such regulations
are universal in that everyone must follow them. Lee cites the examples of pay-
ing taxes, driving a registered car, following traffic laws, and refraining from
littering as the kinds of regulations all individuals must follow. In this sense
regulation defines the limits of freedom. The second kind of regulation is regu-
lation as punishment. This form is imposed on individuals who have commit-
ted an infraction and includes such things as imprisonment, probation officer
visits, and drug testing.

The plot of Clockers centers around Strike Dunham, a drug dealer in New
Jersey, and his straight-laced, hardworking brother Victor. The regulation that
Spike experiences is punitive. Spike must go to routine meetings with a pro-
bation officer. At these meetings Spike is subjected to the critical gaze of the
probation officer who is attempting to identify aspects of noncompliance in
Spike’s attire, mannerisms, finances, and statements. Knowing that he will be
subject to this gaze Spike self-regulates, carefully selecting his wardrobe, moni-
toring his behavior, and choosing his words.

Victor functions as a counterpart to Strike. Victor attempts to comply with
regulations to avoid punishment. He works two jobs, has a wife and children,
and is struggling to get his family out of public housing. Yet simultaneously
Victor seeks to reconfigure his relationship to regulation by modifying the reg-
ulatory space he occupies.

The distinctions between Strike and Victor are inverted in the novel when a
rival drug dealer whom Strike had been encouraged by an older dealer to kill
turns up dead and Victor confesses to the crime, produces the murder weapon,
and claims the killing was done in self-defense. The novel examines the various
forms of regulation the characters experience, how they influence their behav-

ior, and how ultimately they may explain who murdered the rival drug dealer.
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Clockers highlights regulation preceding punishment and regulation as punish-
ment, demonstrating through its narrative structure and plots, as Lee puts it,
that “regulation carries within it the constant promise or threat of punishment,
and reminds the subject—in ways subtle and not subtle—of her fundamental
and enduring punish-ability, and even of her status as already punished.”

Paul Butler concludes this book with his chapter “Stop and Frisk: Sex, Tor-
ture, Control.” Butler wants to reconfigure the discourse surrounding the pun-
ishment/regulation classification by showing that punishment may occur prior
to any criminal conviction, that the space of regulation is in many instances
already punitive even though the law refuses to recognize it as such. Like Ewald
and Lee, Butler insists that the punishment/regulation classification take seri-
ously the experiences and perspectives of those subject to state power and that
those experiences and perspectives are shaped by the dynamics of racial, gen-
der, and class hierarchies.

Butler takes as his example the tactics of stop-and-frisk routinely used by
police officers in order to assert their dominance on the streets. Far from the
drama of Foucault’s description of the execution of the regicide Damien, stop-
and-frisks occur in the nether world of low visibility police-citizen interaction.
Stop-and-frisks were authorized by the Supreme Court’s decision in Terry v.
Ohio, which enabled the police to detain individuals they suspect of a crime
temporarily, and to pat them down if they suspect they are armed.

The Terry case involved a Cleveland detective who became suspicious of two
African-American men he witnessed walking up and down a street and look-
ing in a store window. The officer, believing they were going to rob the store,
detained the men, patted them down, and located weapons on them. The Su-
preme Court ruled that the Fourth Amendment protection against unreason-
able search and seizures did not apply in Terry because the police officer had
probable cause to initiate a search of Terry. The Court argued that the police’s
conduct relative to search and seizures only had to be reasonable under the
Fourth Amendment, and reasonableness could be determined by balancing the
government’s interest in investigating crime and protecting officers against the
individuals’ privacy interests.

Taking the perspective of those on the receiving end of state power, Butler
argues that, although stop-and-frisks do not meet the legal definition of pun-

ishment, they are punitive, even torturous. Individuals who have been stopped
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and frisked describe feeling as though they have been violated or invaded. While
the intrusive nature of frisks is acknowledged in the Terry opinion, and the in-
timate, sexual violation it entails is detailed in police manuals, the Supreme
Court accords it little significance.

Frisking, like other forms of punishment, deals directly with the body and
involves, as Butler sees it, the imposition of sovereign power on it. Frisking is an
assertion of a “non-punitive” power by the police, yet it is experienced as pun-
ishment by those subject to it. Refusing to see its punitive, torturous character
blinds us to the way power operates for those on the bottom of race, gender,
and class hierarchies and allows punishment to operate beyond the boundaries
of penal law.

I

Taken together, the contributors to Law as Punishment/Law as Regulation
highlight the slipperiness of the operations of state power as they seek to name
the various modalities of its exercise. By bringing together the perspectives of
producers of state power and those over whom that power is exercised, their
work offers us ways of understanding the consequences of different classifica-
tions of punishment and regulation. And, perhaps most important of all, they
show the importance of connecting the subjects of punishment and regulation
to the political and cultural forces that shape their operation and that ground

their claims to power over us.
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Regulatory and Legal Aspects of Penality

MARKUS D. DUBBER

The distinction between law and regulation has proved elusive. As “regulatory
studies” has come into its own as a field of inquiry to parallel that of “legal
studies” or just plain “law,” pursued by “regulationists” rather than jurisprudes
(or just plain lawyers), the question occasionally arises not just what regula-
tion is, but also how regulation differs from law. Naturally, one approach is to
claim one concept as subordinate to the other, so that either all regulation is
law or that all law is regulation or, to put it differently, that regulation is simply
one form of law or vice versa. Jurisprudes tend to be less anxious about the
relationship of their subject to regulation than their regulationist colleagues,
perhaps owing to the considerably longer history of inquiries into law. Regula-
tionists not only tend to be more concerned about the distinction of their sub-
ject from law but also—and this isn’t any more surprising—are more likely to
consider law a subspecies of regulation than the other way around. Not only is
regulation distinct from law; it is superior to it. The distinction between regula-
tion and law then quickly turns to an inquiry into the place of law within the
larger regulatory framework and the discovery that law is not only part of some
broader regulatory scheme but also a considerably smaller part than one might
have thought, given the attention lavished on law over the past millennia.
Regulationists spend a good deal of time trying to get a handle on their
subject; of course, jurisprudes, too, have been known to ponder the nature of
law. There is a refreshing variety of definitions of regulation, ranging from, for
instance, “improving the efficiency of the economy by correcting specific forms
of market failure such as monopoly, imperfect information, and negative ex-
ternalities,”! at the narrower end of the spectrum, to “the intentional activity of

attempting to control, order or influence the behavior of others,”? or, broader
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still, “influencing the flow of events,” or, somewhere in between, “sustained
and focused control exercised by a public agency over activities that are socially
valued.”

It would be futile, not to mention tedious, to recite the myriad definitions of
regulation that have been proposed.® At the same time, it would be presumptu-
ous to join the debate about what regulation is or is not, or ought or ought not
to be. As a non-regulationist, I am not concerned with carving out a disciplin-
ary niche or creating a scholarly identity, or with setting a regulationist research
agenda. As a lawyer, I am interested in the definition of regulation primarily
insofar as it is thought to relate in some way to the definition of law. Not that
lawyers are only interested in law, and regulationists in regulation. To the con-
trary, I suspect that the definition of regulation and the definition of law are
intimately related, as two aspects of a single inquiry. That single inquiry is the
inquiry into the nature and limits of (state) power.

I regard the distinction between regulation and law as a fairly recent—and
unfortunately largely ahistorical—manifestation of a broader distinction be-
tween two modes of governance, police and law, the roots of which can be
traced back to the origins of the conceptualization of governance in ancient
Greece in terms of economic heteronomy within the private sphere of the
household and political autonomy within the public sphere of the agora. The
modern concept of law is the manifestation of the Enlightenment’s discovery
of the autonomous person as the moral subject-object in the political sphere.
As such, the modern concept of law was defined in explicit contradistinction
to the concept of police, which some two centuries before had emerged as the
scientized and bureaucratized and in this sense modernized form of economic
household governance of the princely state.®

Thinking about what regulation is therefore also means thinking about what
law is. At the same time, thinking ahistorically and afunctionally about regula-
tion is no more appropriate than thinking ahistorically and afunctionally about
law. It occasionally appears, even in the regulation literature, as though regula-
tion were an artificial and therefore flexible concept, in contrast to law, which
has some definite meaning, or essence, that could be discovered with diligence
and some luck. Instead, I prefer to think about law as a concept that not only
is no less historically contingent than is regulation, but also is contingent in

precisely the same way for the simple reason that law without regulation makes
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no more sense than does regulation without law. This point becomes clear as
soon as one recognizes regulation as a recent attempt to capture police as a
basic mode of governance. For law was defined against police, with not only
far-reaching theoretical implications but with very palpable effects in politi-
cal history, given that the modern concept of law forms a crucial part of the
Enlightenment’s comprehensive critique of traditional alegitimate practices
and institutions.

There is an uninteresting sense, then, in which “regulation” is more of a label
than is “law,” insofar as regulation can be seen as the label for police, which is
the proper counterpart, historically and conceptually, for law, as the central
modes of governance that were defined, and have remained, in tension with
one another. A recent thoughtful contributor to the regulation definition de-
bate, Julia Black, called on regulationists to focus on the question of which
concept “lies underneath” the regulation label.” That concept is police. Police,
in turn, can be seen as a historically contingent label for a yet more basic mode
of governance with yet more distant (and, presumably, therefore deeper) roots,
household governance, or more fundamental still, heteronomy. Likewise, law is
but a recent label for political governance in the public forum (literally) or, in
Athens, the agora, which was based on self-government, or autonomy, of equal
subject-objects.

Exploring the contrast between regulation and law therefore is useful from
the perspective of legal studies, and not merely for the regulationist’s purpose
of defining her subject matter, because it places inquiries into law within a new
(and, I think, the appropriate, or at least a fruitful) context, theoretically and
historically. Regulationists are quite right that the study of law ought not to
be pursued (exclusively) in isolation from other modes of governance, though
they would hardly be the first to make this point. Regulation studies might
benefit from an exploration of the deeper distinction between regulation and
law not merely, and not even primarily, by helping to define its disciplinary
realm but more importantly by illuminating the very context that regulation-
ists find lacking in the study of law. For all its talk of interdisciplinarity, glo-
balism, and the general breadth and flexibility of its methods, subjects, and
objectives, regulation studies has yet to develop a compelling account either of
its place within the theory of state power in particular, never mind of power

in general, or of its place within the history, or if you prefer the genealogy, of
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(state) government. Too much attention has been paid to efforts to distinguish
the regulationist enterprise from the “traditional” inquiry into law and legality,
at the expense of carving out with any precision the ideas and practices that
“lie underneath,” theoretically and historically, of regulation, however defined.
A conceptual-historical exploration of the distinction between police and law
may help to supply this missing foundation and context.

Having reframed and deepened the distinction between regulation and law
as that between police and law as manifestations of the foundational distinc-
tion between familial heteronomy and political autonomy, it might be helpful
to explore the distinction as it plays out in the context of the state’s penal power.
Punishment, or the penal process more generally, recommends itself as a locus
for investigating the distinction between regulation/police and law for several
reasons. Criminal law is often cited as paradigmatic law in the regulation lit-
erature for its supposed emphasis on rules and a hierarchical “command-and-
control” structure; in fact, some influential accounts of regulation exclude the
penal process from the realm of regulation altogether (at least insofar as crimes
do not count as “activities that are socially valued,”® and their disposition can-
not be redirected toward goals such as building community and enriching de-
mocracy).” At the same time, the power to punish is said to derive from the
state’s power to police—that is, to maintain and maximize the public welfare in
all of its aspects.!® Criminal law itself recognizes a host of so-called regulatory
(or police) offenses and uneasily accommodates regulatory “measures” aimed
at human dangers, while theoretical writings about criminal law traditionally
have treated criminal law doctrine as applied moral theory, without sufficient
regard to the political nature of punishment as an exercise of state power, to
the point that criminal law’s supposed moral system obscured its identity as a

system of law.

Regulation and Law

A quick look at some of the distinctions between regulation and law that
the regulatory literature has drawn or, more often, implied suggests confusion
not only about the concept of regulation but also about the concept of law.
Law appears in the regulatory literature not only, and not even primarily, as

the explicit other against which regulation defines itself. More commonly, law
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simply appears in passing, as glimpses of legality in attempts to capture if not
the nature of regulation, then the distinction among types of regulation.

One distinction that recurs frequently in discussions of the distinction be-
tween regulation and law is that between private and public, or rather between
“private law” and “public regulation.” Little time is spent on the vexing question
of the distinction between private and public in the abstract, presumably be-
cause regulationists are no more eager to appear mired in formalist orthodoxy
than their jurisprudential colleagues. The private/public distinction, after all,
has been the subject first of criticism and then of sustained ridicule for the bet-
ter part of a century, beginning with the American Legal Realists, whose ideas,
or more precisely whose scathing critiques, have shaped American jurispru-
dential thought since the early twentieth century, somehow managing to avoid
the label of orthodoxy they successfully, and permanently, pinned on their jur-
isprudential predecessors. The very attempt to draw the distinction has drawn
charges of reactionary antidemocratic self-interest."! Given the progressive,
forward-thinking, if not outright communitarian outlook common among
regulationists, it is perhaps not surprising that one is hard pressed to find an
endorsement of the private/public distinction in the regulatory literature. If
anything, regulatory scholarship appears eager to transcend the distinction,
and at least some regulationist projects explicitly highlight the public aspects
of apparently private law, most notably in the provocative work of Hugh Col-
lins on regulatory aspects of contract law,'? which itself spawned an intriguing
broader project of regarding other bodies of legal doctrine from a regulatory
perspective.'

But if the distinction between public and private is, if not outright devi-
ous, at least not particularly helpful, provided it can be drawn at all, then it
can hardly serve as the basis for distinguishing law from regulation. Obviously
the difficulties inherent in the public/private distinction in general cannot be
evaded simply by contrasting “private law” with “public regulation.” The idea
seems to be that there is something “private” about law, rather than that regu-
lation is to be contrasted with “private law” as opposed to with “public law.”
But the every existence of a category of “public law” is inconsistent with this
attempt at differentiation between law and regulation in general. And yet the
image of “law” in the regulatory literature often is one of private law, and the

law of contract in particular, which appears to be regarded as a system of rules
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governing the interaction of individuals exercising their free will independent
of a larger social or political context of any kind. Occasionally, one also finds
references to formalist theories of tort law that stress the autonomy and inter-
nal logic of tort law doctrine.!* But surely, these are not the only, and arguably
not even the predominant, conceptions of contract or tort law. In fact, even
within the confines of contract law or tort law doctrine and theory themselves,
it would not be difficult to discover the very private/public distinction that the
regulation literature assumes accounts for the distinction between law and reg-
ulation.

Drawing the distinction between regulation and many, perhaps most, con-
ceptions of private law, rather than the conception of private law held up by
regulationists as representative of law as private, may be difficult. More prob-
lematic still is drawing the distinction between public law and regulation. While
many have challenged the distinction between regulation and public law, few
have challenged the existence of public law. Recent work in jurisprudence—
that is, work in jurisprudence since the early twentieth century—has tended to
point up the public aspects of apparently private law, to the point of suggesting
that public law is all-encompassing and private law but an anachronistic cover
for the protection of private property interests from public control. The one
exception here seems to be a long influential strain in English jurisprudence
that denied the existence—or at the very least the desirability—of public law, if
only in England, because it was thought incompatible with a peculiarly English
commitment to an idea of “common law,” understood as a uniform set of legal
principles that applied to private and public actors alike. It seems unlikely that,
and ironic if, regulationists should endorse this view, inevitably traced to A. V.
Dicey, which is subject to various criticisms, including that its celebration of
common law as the embodiment of the rights of Englishmen, jealously guarded
by common law judges, obscures the roots of the “common law” in the king’s
effort to centralize power against a patchwork of local justice, meted out by
inferior lords; that it proceeds from Dicey’s caricature of French administrative
law, which functions as the public law straw man in his dismissal of the very
project of public law; that it falsely, and narrowly, identifies public law with ad-
ministrative law and mistakes the desirability of public law with the desirability
of (a very specific set of nineteenth-century French) public law institutions and

of legal immunity for officials who populate these institutions.
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The distinction between private law and public regulation, then, relies on a
cramped, outdated, and parochial view of private law and public law (and, in
fact, common law, about which more later on), one that has long since been
challenged and, at least in the United States, abandoned in favor of a view that
either jettisons the distinction between public law and private law as nonsensi-
cal, inherently reactionary if not antidemocratic, or at least unhelpful if only
because private law is public in that it, for instance, fulfills public functions,
is subject to public supervision, control, and manipulation, and is backed by
public sanctions.

Perhaps regulation might be distinguished not from private law, but from
law as private. Regulation as public would then be distinguished from law as
private. This distinction, however, would add nothing to the distinction be-
tween public law as public and private law as private. Apart from the difficulties
of drawing the distinction between public and private in this context, this dis-
tinction would merely highlight the connection between public law and regula-
tion.

Perhaps (public) regulation should be compared not with private law, but
with public law. The public nature of public law, however, is anything but obvi-
ous; in fact, the definition of public law is no more settled than is the defini-
tion of private law." If one turns to the common-sense notion that public law
is state law, in the sense that the state is a party to a relationship or a dispute
governed by it or in the sense that it concerns state actions and actors, then
regulation is tethered to the state, which would preclude common attempts to
broaden the regulatory inquiry in general (“influencing the flow of events”)
and to “decenter” it in particular (to capture what is thought to be the distinc-
tive feature of “the new regulatory state” and its “self-regulation” and “public-
private partnerships”).'¢

Perhaps public law and regulation are thought to be public in the sense that
they both pursue the “public welfare” or “public interests” of some kind or an-
other. While this view of the publicness of public law would not be without
merit (depending on how one defines “public interests” in particular, as the
interests of the public or as the public’s interest in a given state of affairs, or
conflict), it does not in fact underlie the distinction that is ordinarily drawn be-
tween public law and private law, which focuses on state officials as the produc-

ers or objects of public law, rather than on its objective. At any rate, it would be
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inconsistent with another common attempt to differentiate between regulation
and law on the ground that one is concerned with welfare (and interests), while
the other is concerned with justice (and rights). So, once again, the distinction
between regulation and law ends up simply tracking that between public law
and private law, with no room to differentiate between regulation and public
law. As we will see, however, the distinction between justice and welfare plays
an important role in the distinction between law and police. Once regulation
is understood as a manifestation of, or simply a modern label for, police as a
mode of governance (or at least some of its aspects), attempts to differentiate
between regulation and law in light of the distinction between welfare and jus-
tice appear more promising.

Yet broader than the distinction between justice and welfare is that between
the deontological and instrumental approaches that are said to characterize law
and regulation, respectively. Again, the claim that a prospective instrumentalist
rationale is characteristic of regulation, while law is committed to a retrospec-
tive deontological view ignores the reality of a wide array of conceptions of law,
not all of which (or even most of which) dismiss an instrumentalist method
as disciplinarily inappropriate. Once again, much of American jurisprudence
(academic and judicial) over the past century has been explicitly instrumental-
ist. To take an example from the area of criminal law, to be explored in greater
detail below, the American Law Institute’s highly influential Model Penal and
Correctional Code explicitly rejected a retributivist approach to criminal law as
outdated and barbaric and instead crafted a comprehensive treatmentist sys-
tem for the diagnosis and peno-correctional treatment through rehabilitation
and, where appropriate, incapacitation of abnormally dangerous offenders."”
Committedly progressive regulatory studies once again operate with an oddly
outdated view of law.

The concept of common law already has made an appearance in our discus-
sion of the distinction between regulation and law in light of that between pub-
lic and private (law). Here some regulationist scholarship appears to operate
under the Diceyan assumption that all common law is, by definition, private
law. At any rate, the idea appears to be that law is common law, presumably
understood in the sense of “case law” or judge-made law or the law of judicial
precedent reaching back for centuries if not millennia through the history of

English law, whereas regulation is statute law, or law (or perhaps simply norms)
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promulgated by the legislature (or perhaps the executive). This distinction,
between common law and statute law, is as outdated and parochially English
as other distinctions the regulation literature has invoked and has long been
abandoned in the United States and, I suspect, today can no longer claim domi-
nance even in English jurisprudence.

The idea that only judge-made law is “real” law, whereas all other law is in-
terstitial, even novel, may be appealing to English judges and may help account
not only for the long-standing English resistance to codification but also for
the limitation of that resistance to English law, as codification by English law-
yers in the colonies was thought preferable, by the English, to the development
of common law in dominions without a sufficient supply of English common
law—making judges.'®

Limiting the production of law to the judiciary also implies a similarly nar-
row minded and long-since debunked view that judges do not contribute to
the regulatory enterprise. Here, too, regarding regulation as police illuminates
the distinction between regulation and law by placing it into a broader context;
while the police power in the United States traditionally has been associated
with the legislature, and by delegation the executive, the judiciary has wielded
considerable police power of its own, illustrated most obviously by the power
to recognize so-called common law (!) misdemeanors rooted in the power to
police defined by Blackstone as the power to ensure that “the individuals of the
state, like members of a well-governed family, . . . conform their general behav-
iour to the rules of propriety, good neighbourhood, and good manners: and to
be decent, industrious, and inoffensive in their respective stations.”*

Finally, there are several distinctions between regulation and law that, oddly,
also have been used to differentiate among various types of regulation in the
event that the distinction between regulation and law is abandoned in favor
of the view that law is but one type of regulation. Law is frequently associ-
ated, if not identified, with “hierarchical” “command-and-control”* regulatory
regimes which are contrasted with more “responsive (or reflexive)”? regimes, a
contrast that tends to be associated with the transition from the “welfare state”
(and its old-style regulation) to the “new regulatory state,” which spends more
time “steering” than it does “rowing.” Law (or “legalistic” regulation) is also said
to be formal, and regulation (or at least “new” regulation) informal. Similarly,

law is said to operate through rules, backed up by enforcement schemes and
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threats of sanction for noncompliance. Nonlegalistic regulation, by contrast,
works through “incentives,” and “by moral suasion, by shaming, and even by
architecture.”?

In this context, law tends to be treated as synonymous no longer with pri-
vate law (and contracts in particular), but with criminal law, a field of law that
is generally cited as a, if not the, paradigmatic instance of public law. Apart
from this notable shift of definitional contrast from contract law to criminal
law, the regulation literature once again operates with a quite undifferentiated
and outdated view of criminal law. Rather than vaguely Diceyan as in the case
of the image of the common law, and vaguely Langdellian in the case of con-
tract law, the common-sense regulationist view of criminal law appears to be
vaguely Austinian, defined by sovereign commands directed at subjects under
a general duty of obedience. Needless to say, this deeply hierarchical view of
criminal law, though influential and descriptively illuminating, is not without
significant alternatives, both in doctrine and particularly in the scholarly litera-
ture. The essential informality of the penal process, which relies heavily on of-
ficial discretion at all levels, illustrated, for instance, by the widespread practice
of plea bargaining, has been documented in great detail. Similarly, it has long
been argued that criminal norms include rules as well as standards, specific and
narrowly defined commands as well as intentionally broad, even vague, pro-
scriptions, specifically designed to render “law enforcement” more effective.?
An entire literature has sprung up describing, and critiquing, the privatization
of important aspects of the penal process, from the prevention and investiga-
tion of offensive behavior (by the private security industry) to the infliction of
punishment (in private prisons). The image of criminal law in the regulationist
literature, then, is no less one dimensional than its view of contract law, tort

law, common law, and law in general.

Regulation as Police

The difficulties faced by attempts in the regulationist literature to distin-
guish regulation from law and therefore regulatory studies from legal studies
may hamper regulationist efforts at disciplinary self-definition. In this paper,
I’'m more interested in understanding the source of these difficulties and in

extracting illuminating aspects of the proposed distinctions. The problem is, I
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believe, that comparing regulation with law so far has been comparing apples
with oranges. The problem is not that defining regulation against law is inap-
propriate, theoretically or historically, once regulation is properly understood.
The proper understanding of regulation, I suggest, is as a modern label for a
long-familiar mode of governance, police.

The proposed distinctions between regulation and law fall short not because
they don’t capture important differences, but because the differences they cap-
ture distinguish law from police, not law from regulation. Law is a mode of
governance; so is police. Regulation is an empty concept, an arbitrary label, un-
less it is tethered to the rich concept of police, which parallels and complements
law since the Enlightenment. Police and law in turn are modern manifestations
of the age-old distinction between spheres of heteronomy and autonomy, first
theorized in Greek political thought as the distinction between private house-
hold governance and public state governance.

Greek political thought distinguished carefully between the hierarchical
mode of governance appropriate for the household and the egalitarian mode
of governance appropriate for the city-state. In private, the citizen governed his
household with essentially limitless discretion, subject only to flexible standards
of oeconomic prudence. Household governance rested on the radical distinction
between householder (oikonomos) and household (oikos). Every constituent of
the household, from humans to animals to inanimate objects to real property,
formed part of the economic resource of the household, the commonwealth,
the maintenance and maximization of which lay in the hands of the house-
holder. In public, the citizen/householder appeared as equal among equals.
Greek democracy, thus, was public autonomy, or self-government, of citizens
by citizens for citizens, whose public autonomous status corresponded with,
and in fact derived from, their heteronomous government of the household
in private. Whereas the household and all its constituents were as incapable
of self-government, marked for other-government, only the householder pos-
sessed the capacity for self-government required for participation in the public
sphere.

This dual system of private heteronomy and public autonomy persisted in
Roman politics, with the pater familias replacing the oikonomos, the familia the
oikos, and the forum the agora. As the republican ideal in Roman government

faded, the familial mode of governance was extended or transplanted from the
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micro family to the macro family of the Roman imperial state, though at least
in theory the autonomy-based legitimation derived from the imperium’s foun-
dation in the Roman people persisted even as the emperor assumed the title of
pater patriae.** On a smaller scale, military commanders and magistrates had
gained quasi-patriarchal power.

The assumption of state sovereignty, in general, in the face of republican
self-government can be seen as a publicization of the private power of the pater
familias. The family, in other words, was the model for heteronomous govern-
ment and the transformation of the republic from autonomy to heteronomy
also meant its transformation from a body of citizens who gather in the forum
to debate the public issues of the day so that they might govern one another
through the force of the better argument, to a household whose members were
the objects, but no longer the subjects, of government. In imperial Rome, then,
the only householder who remained was the emperor, and the only family the
Roman empire.

Already in Greek political thought, the distinction between the modes of
governance appropriate for household and for state government, respectively,
was contested. Plato was considerably less anxious than Aristotle to distinguish
between state and household.?® Even if Aristotle did not regard the state as a
household itself, he saw it as “made up of households” and began his Politics
with a discussion of household governance, positing the household as the orig-
inal political association, “the original seed of the polis.”?

After the collapse of the Roman republic, it appears that the idea of pub-
lic self-government largely fell from view. Government meant heteronomous
patriarchy on the basis of various models of familial governance, from every
man’s micro family to the lords and their households and eventually the king
and his royal household, the compartments of which evolved into branches and
agencies of state government to the Christian church with its pope and its infe-
rior family-households (bishoprics, monasteries, and so forth).?” In early mod-
ern Europe, the subject of government is the prince, who keeps wise counsel
so that he may rule his subordinates prudently, if he so chooses. Machiavelli’s
Prince is the early modern analogue to Marcus Aurelius’ Meditations and even
earlier handbooks on oeconomics.®® It assumes a starkly heteronomous system
of government, whose sovereign subject rules by limitless discretion according

to norms he defines and adopts. The only limitation on his sovereignty, if it can
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be called that, is the extent of his sovereignty in space (territoriality) and time.
In time, the sovereignty ends only with a catastrophic event, external (through
war) or internal (treason or felony, in the original sense of breach of fealty).?

It is no accident that modern liberal political thought, in Locke’s First Trea-
tise, mounts an attack on patriarchalism, an attempt to (re)assert the ruler’s
householder authority. As pater patriae (the “naturall Father to all his Lieges,”
as James I put it),* the king remains radically distinct from, and superior to,
the objects of government, as the householder stands in relation to his house-
hold. Political equality does not mean equality—and certainly not identity—of
governor and governed, of subject and object, but equality of objects. All mem-
bers of the household are equal vis-a-vis the householder-king; they are equally
unequal. Liberalism, then, is the attempt to revive a long dormant mode of gov-
ernance, autonomy (of which consent is but one, procedural, manifestation),*!
after centuries of heteronomous familial government in various guises.

By the time Locke publishes his Two Treatises, familial governance has begun
a process of abstraction and scientization that, on the Continent, has trans-
formed the prudential guidebook genre into a “science of police” (Polizeiwissen-
schaft), where police is understood broadly as the welfare of the commonwealth
or, rather, of the state household. Police scientists produce exhaustive accounts
of the myriad activities of government and, with the help of new analytic tools
of measurement and prediction, scrutinize the efficiency of various economic
arrangements, calculate the proper ratio of imports and exports, the price of
grain and milk, and ponder general techniques of good governance, adminis-
trative expertise, and bureaucratic performance. Police science, in other words,
is the study of administration, that is to say, it is regulatory studies.*> The scope
of police science is as wide as its subject, police, which encompasses every as-
pect of government, from water police to grain police, from forest police to
health police, from education police to crime police, and so on.

While police science flourished in France, Germany, and elsewhere in Conti-
nental Europe, the English were slow to warm to the idea of police as a mode of
governance.” The term “police” was taboo if only because it was associated with
ostensibly oppressive French government. Adam Smith, steeped in the compre-
hensive project of critique and revision that was the Scottish Enlightenment
and unhampered by such parochial (English) prejudice, lectured in his early

Glaswegian days on “Justice, Police, Revenue and Arms.”** A few years later,
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Blackstone in his influential Commentaries on the Laws of England noted that
the king, the “father” of his people, and “paterfamilias of the nation,” maintains
“the public police and oeconomy[, i.e.,] the due regulation and domestic order
of the kingdom: whereby the individuals of the state, like members of a well-
governed family, are bound to conform their general behaviour to the rules of
propriety, good neighbourhood, and good manners.”** (Recall that this passage
helped shape the common law misdemeanor doctrine until well into the twen-
tieth century.)

At the turn of the century, Patrick Colquhoun was churning out a series of
police treatises that rival Continental police science in comprehensiveness of
ambition. He called for the establishment of a national police system,* and
wrote extensively on a wide variety of other police aspects, including, among
others, river police,” education police,* as well as treatises on the police of the
micro household,” and, eventually, the macro household, a sort of Wealth of
Nations for the British Empire.*’ By 1829, the time was ripe in England, if not
for the broad recognition of police as a mode of governance in theory, then for
the establishment of that most French of police institutions in practice: a “Met-
ropolitan Police Force” for London under then—Home Secretary Robert Peel.
As in the case of codification, which was thought unnecessary, and certainly
inappropriate, in the case of the English themselves but prudent when it came
to governing (in fact, policing) the king’s dominions, a police force for Dublin
had been established some forty years earlier (1786), which became the model,
and the training ground, for colonial police throughout the British Empire.*!
(Glasgow had put in place a police force as early as 1779.)

Smith, in the meantime, had turned his attention to a new inquiry, “political
economy,” which is merely police science by another name and by other means.

As Rousseau had pointed out in his Discourse on Political Economy (1755),

The word Economy, or OEconomy, is derived from oikos, a house, and nomos, law,
and meant originally only the wise and legitimate government of house for the com-
mon good of the whole family. The meaning of the term was then extended to the
government of that great family, the State. To distinguish these two senses of the
word, the latter is called general or political economy, and the former domestic or

particular economy.

The English attitude toward the very notion of police bears a striking re-
semblance to the English attitude, personified by Dicey later in the nineteenth
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century, toward the concept of public law in general, and administrative law in
particular. Like the concept of police some decades earlier, so too the concept
of public law was derided as deeply un-English and distinctly French. Public
law, like police, was attacked in principle, while in practice the English state
went about the business of governing within generally vague and continuously
evolving limits, against the background of a much-celebrated body of English
constitutional law that was not less, but more entrenched for the fact that it was
not committed to paper. The rejection of administrative law in principle, as in
the case of police, ultimately did not prevent, but merely postponed, its recog-
nition in institutional form, as police forces in one case, and as administrative
law courts and a body of administrative law doctrine in the other.

The similarity in the English attitudes toward police and public law is not
surprising: administrative law is one of the modern remnants of (certain aspects
of) the comprehensive police project, which splintered into various subprojects
in the nineteenth century and today survives largely in the narrow institutional-
ized form of the police force, whose connection to the broader police project
tends to be obscured by decades of institutional practice. If administrative law
represents the attempt to cabin the exercise of police power within the (proce-
dural) limits of law, then regulation, or regulatory studies, is concerned with
(the study of) the exercise of police power without regard to these limits. (De-
pending on which view of administrative law one takes, the distinction between
it and regulation is either more or less pronounced; the distinction is more obvi-
ous under what has been called the “green light” approach to administrative law,
as facilitating regulation, than under the “red light” approach, which focuses on
administrative law as a means to control and constrain regulation.)*

The connection between regulation and police comes into sharper focus
when we shift attention from the obscurantist English approach to the subject
to countries less committed to denying the existence of police as a basic mode
of governance. In the United States, the police power played a central, and at
least initially explicit, role in the establishment and expansion of state govern-
ment.** Not only the significance of the police power was acknowledged by leg-
islatures, commentators, and courts alike; so was its breadth, depth, flexibility,
discretionary nature, and essential connection to the very notion of sovereignty.
The police power, or “the power to govern men and things,”* it became com-

monplace to note, “is, and must be from its very nature, incapable of any very
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exact definition or limitation.”* The police power, “the most essential, the most
insistent, and always one of the least limitable of the powers of government,’*
encompasses “the security of social order, the life and health of the citizen, the
comfort of an existence in a thickly populated community, the enjoyment of
private and social life, and the beneficial use of property.” As such “[it] extends
to the protection of the lives, limbs, health, comfort, and quiet of all persons,
and the protection of all property,”” and underlies a vast expanse of legislation
and regulation at all levels of national and local governance, including, notably,
the power to punish.

The police power was the sovereign’s power to govern the state so as to
maintain or to maximize police—that is, the public welfare in all of its aspects,
including, particularly in the United States, its moral welfare, a concern that
played a central role in the doctrine of common law misdemeanors, in which
the courts assumed a police power of their own in the absence of legislative in-
tervention. The police power was not only limitless in scope, and defined by its
very indefinability, but also without meaningful (legal) restraint. As one early-
twentieth-century commentator pointed out, the police power functions as an
“idiom of apologetics” in U.S. constitutional law.*8 Attempts by courts—genu-
ine or not—to cabin the police power were roundly rejected in the wake of the
U.S. Supreme Court’s now infamous opinion in Lochner v. New York, striking
down a New York state law limiting bakers’ work hours on the ground that “the
real object and purpose were simply to regulate the hours of labor between the
master and his employes (all being men, sui juris),” rather than to protect the
police (i.e., the welfare) of the public as a whole.*

The dissents in Lochner carried the day when, after sustained political and
scholarly critique, the Supreme Court decided (again) to get out of the busi-
ness of scrutinizing the exercise of the police power. The dissents’ point was
straightforward: there are no meaningful constitutional limits on exercises of
the police power. Justice Harlan, quoting a previous Supreme Court case, cau-
tioned that “neither the [14th] Amendment—broad and comprehensive as it
is—nor any other Amendment was designed to interfere with the power of the
State, sometimes termed its police power, to prescribe regulations to promote
the health, peace, morals, education, and good order of the people.” The states’
legislatures, Harlan argued, enjoyed unlimited discretion to exercise their po-

lice power—that is, “their conceded power to guard the health and safety of
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their citizens by such regulations as they in their wisdom deem best.” Justice
Holmes was more oblique, if also more memorable, quipping that “[t]he Four-
teenth Amendment does not enact Mr. Herbert Spencer’s Social Statics” (cited
as a prominent endorsement of laissez-faire policies) and listing other exercises
of the police power that the Supreme Court had affirmed.*

Today, the police power has virtually disappeared from the face of American
jurisprudence, both in the doctrine and in the scholarly literature. It has been
relegated to certain pockets of constitutional law (for instance, in the doctrine
of regulatory takings, originated by Holmes). The concept of police itself sur-
vives largely in the narrow sense of police force; references to “police science”
that still appear in the field of “criminal justice” concern investigative and fo-
rensic techniques, and other matters related to the operation of police forces
(in the pursuit of “law enforcement”).

The nineteenth-century tradition of police power treatises in the U.S. came
to an end with its most ambitious achievement, Ernst Freund’s massive The
Police Power, published in 1904.°! Freund instead turned to studies of Legislative
Regulation,” and Administrative Power over Persons and Property,> transform-
ing himself from the last and greatest American scholar of the police power
into one of the first and most ambitious American scholars of administrative
law.>* Administrative law, as the law governing the operation and production of
the new and ever multiplying regulatory agencies, soon evolved into a sprawl-
ing legal discipline, with a distinct body of jurisprudence and the attendant
scholarly literature and place in the curriculum of American law schools.

While administrative law focuses on the attempt to place some constraints,
however marginal, on the activities of regulatory agencies, the main object of
the study of the police power, the internal analysis of the activity of adminis-
tration, and therefore ultimately of the exercise of state power, has fallen from
view. The study of regulation (re)discovers this long neglected field of inquiry.
Regulatory studies returns scholarly attention to the colorful and complex va-
riety of governmental activities and institutions that once occupied the study
of the police power, in the United States, and the science of police, in Europe.
In Europe, a similar development occurred; while law faculties focused on the
thin slice of administrative law that hovers on the edges of the mass of everyday
administrative activity, the study of police science disappeared from university

curricula and retreated into the less comprehensive and more pragmatic bu-
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reaucratic training programs where it originated before its transfer into univer-
sities in the eighteenth century.>® Curiously, Germany, though having replaced
the last remnants of the comprehensive concept of police with administrative
agencies (forest police, river police) by the mid-twentieth century continues to
recognize a doctrine of “police law,” a subcategory of administrative law that
deals with the state’s authority, through its administrative agencies and police
force, to prevent danger to public security or order, including but not limited
to, the prevention of criminal offenses.*

Once regulatory studies are viewed in the broader historical and theoretical
context of the study of police as a mode of governance, regulationists’ attempts
to define their subject matter against law appear in a new light. To fully appre-
ciate regulation’s relation to law, and not merely to police, it helps to recall the
origins, or rather the historical and theoretical context, of the modern concept
of law. That concept was defined in explicit contradistinction to the concept of
police, as it had developed by the late eighteenth century, evidenced, theoreti-
cally, in Rousseau’s definition of political economy and in Blackstone’s account
of the public police and oeconomy, and practically in the applied police science
of governments throughout Europe, notably in Prussia and France, but also
in the smaller principalities scattered around the Continent.”” It is against this
ideal and reality of a “well-ordered police state” (Polizeistaat) that the concept
of law, and its attendant ideal of the law state (Rechtsstaat), or the rule of law,
must be understood.

As early liberalism, exemplified by Locke, defined itself through a critique
of patriarchalism, so the critical Enlightenment, exemplified by Kant, defined
itself through a critique of police, the scientized and fully developed account
of state government as government of the macro household. The Enlighten-
ment challenged the very foundation of the police model: the radical distinc-
tion between governor and governed. Moral thought was grounded in a rich,
yet abstract, concept of the person, who was entitled to dignity not by reason of
superior status, but merely on account of a characteristic shared by all persons
as such, the capacity for self-government, or autonomy. In the political realm,
personal autonomy implied equal rights of all persons, including the right to
govern themselves. The right to political autonomy was no longer reserved for
householders and their modern analogues, and did not reflect a capacity for

self- and other-government limited to a select few, but the universal capacity



REGULATORY AND LEGAL ASPECTS OF PENALITY 37

for autonomy of all persons as such. The dualism of private heteronomy and
public autonomy was replaced by the right to public autonomy regardless of
each person’s status as householder or household member in private life. In
the public sphere, every person was equal, entitled to be persuaded rather than
commanded, much like Athenians in the agora and Romans in the forum, with
the crucial difference that the public sphere was open to everyone, including
those who were governed, rather than governors, outside the affairs of state.

Law was the mode of governance appropriate for this new vision of the ob-
ject of government as identical to its subject, endowed with the capacity for
self-government, and no more. The ideal of the rule of law, and of the Re-
chtsstaat, simply was the ideal of a state governed by law thus understood, as a
manifestation of the equal right to personal autonomy.

In light of this fundamental distinction between police and law, the dis-
tinction between regulation and law is not that between public regulation and
private law, or even between public regulation and public law, but between two
aspects of the study of police: one that focuses on the actual activity of admin-
istration as it occurs and evolves constantly in the complex system of govern-
ment that is the modern state, and the other that concentrates on the marginal
procedural constraints that the rule of law attempts to place on the practice of
regulation. In this light, it also makes sense that regulationists would consider
their subject matter as far broader than that studied by jurisprudes; the scope
of (“red-light”) administrative law pales in comparison to that of the activities
of all organs of government at all levels and, in the most expansive views of reg-
ulation, of anyone or anything else that might “influence the flow of events.”

The distinction between justice and welfare that regulationists draw be-
tween law and regulation similarly reflects one way of capturing the distinction
between law and police. The idea here is that police is concerned with main-
taining, or maximizing, the public welfare (a term that has often been used
synonymously with police), where the public welfare is merely the welfare of
the state considered as a macro household. Law, by contrast, is concerned with
the manifestation of justice, where justice is understood as the recognition of
dignity of each person as endowed with the universal capacity for autonomy.
Law gives persons their due as persons; police is not concerned with persons,
but with the welfare of the household. Similarly, it might be said that law is

concerned with rights, whereas police considers interests, or rather the public
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interest, with each constituent’s interest being relevant insofar as it figures into
the public interest. The distinction between deontological and instrumental ap-
proaches can also be seen as related insofar as the manifestation of personal au-
tonomy, as the characteristic feature of law, can be distinguished from a mode
of governance that looks to identify means to the achievement of certain ends.
Insofar as the distinction rides on that between a retrospective and a prospec-
tive, or a remedial and a prophylactic, approach, it reflects a common feature of
definitions of police through the centuries.*®

The distinction between common law and statutes (or codes), another can-
didate for the distinction between law and regulation discussed above, likewise
has been said to track the distinction between law and police,” though here as
there the distinction seems to rest on, and to merely restate, certain assump-
tions regarding the respective roles of “law courts” and legislatures, and, by del-
egation, executive agencies. Law and police are no more neatly associated with
one governmental branch than are law and regulation.

The distinction between formality and informality that is said to differenti-
ate law from regulation reflects that between law and police insofar as law, in
the negative sense of the rule of law, attempts to place constraints on the es-
sentially discretionary exercise of police authority. That is not to say, of course,
that a subject of police governance may not decide that it may be prudent to
enunciate formal rules, and to put in place formal procedures. (It has been
pointed out, for instance, that the IMF recommends the “rule of law” as a “good
governance” item.)® In fact, while Julia Black is right to remind us that there is
no “rule of regulation” analogous to the rule of law, the exercise of police power
may, in fact, come to resemble that of law power (for example, prospectivity,
specificity, publicity).®! Unlike the rule of law, however, the rule of regulation is
itself not a rule, but entirely discretionary; the householder-governor is free to
accept or reject it, as he is subject only to the rules he imposes upon himself.

Another, related, contrast between law’s rules and regulation’s more flexible
“steering” mechanisms, including “incentives,” “moral suasion,” and “sham-
ing,”®? similarly captures a distinctive feature of police governance. Police
governance, in this light, appears as creative and even experimental, in its un-
constrained selection among myriad policing tools. By contrast, law appears
as stale and narrow, limiting itself to those rules that manifest the autonomy

of its subject-objects. The use of shaming, for instance, threatens to reduce, or
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simply to identify, its object (the shamed) as occupying an inferior status vis-a-
vis its subject (the shamer).®® This is objectionable from the standpoint of law,
because it not only concerns itself with an individual’s social status, rather than
personhood, but reflects or effects the shamed’s inferiority, in violation of the
principle of the equality of persons. Police governance is untroubled by these
concerns; if shaming is effective in achieving whatever goal the police gover-
nor/householder deems prudent to pursue, then it is preferable to another tool
that is less effective.

One common distinction between law as hierarchical “command-and-
control” governance and regulation as egalitarian partnering, does not reflect
a contrast between law and police. In fact, this distinction between law and
regulation has it exactly backward. Recall that police, as the modern scientized
manifestation of householder governance, is essentially hierarchical, pitting the
autonomy-capable superior householder against the autonomy-incapable infe-
rior household resource, human or not. Again, while it is certainly possible that
police governance may choose to frame its regime as a partnership, or as “steer-
ing” rather than “rowing” (or, if you prefer, as “nudging” rather than “push-
ing”),* that possibility itself derives from the householder’s virtually unlimited
discretion, which assumes the radical inequality of governor and governed.

In the end, the construction of the object of government and, therefore,
also of its subject, emerges as one of the central points of distinction between
law and police, and therefore regulation. Law concerns itself with persons. The
defining mark of personhood is the capacity for self-government, or autonomy.
In the political sphere, this means that the only legitimate form of government
is self-government, which in turn implies the identity of the subject and object
of government. The object of regulation, by contrast, tends to be not the indi-
vidual, but the corporation or the enterprise, or more precisely corporations
or enterprises in general.®® More generally, regulation as police governance
does not regard, or address, its objects as persons in the sense of individuals
endowed with the capacity for autonomy. It does not distinguish between in-
dividuals and corporations, and between “natural” persons and “legal” or “ar-
tificial” persons, simply because the paradigmatic target of police governance
is the resource, whose naturalness or artificiality, humanness or aliveness, is
relevant only insofar as these features might call for different strategies of re-

source management.*
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Note in this context that recent regulatory studies often mention the ef-
fectiveness of “self-regulation,” which is preferred to outdated, crude, and le-
galistic “command-and-control” regimes. Self-regulation here may be usefully
contrasted with self-government: while only a person is capable of self-govern-
ment, as a manifestation of the bundle of rational capacities that make auton-
omy possible, corporations and other hierarchical groups can be incorporated
into a centralized police regime, much as the family, or inferior estates, were
eventually integrated into the king’s macro household (through the grant of
franchises, privileges, immunities, and the like); they can regulate themselves—
that is, their constituents, in the limited sense of serving as loci of delegated
local police power.

Legitimacy also plays a fundamentally different role in law governance than
it does in police governance, and therefore of regulation. Police is essentially ale-
gitimate. Regulation similarly does not concern itself with legitimacy, but with
effectiveness. As Black points out, regulation does not “invoke or lay claim to
any mystique or even legitimacy.” Regulationists “do not expect regulation to be
internally rational or consistent; it might be, more likely it will not. But no sig-
nificance attaches to either conclusion.”® Legitimacy (or rationality, or consis-
tency) is relevant only insofar as it affects effectiveness. And even then, it is not
the regulator’s legitimacy that is at stake, but the legitimacy of the regulated; so
a corporation might regulate itself into compliance in order to maintain its “le-

gitimacy” (more precisely, its reputation) among its peers or public partners.®

Penal Regulation and Legality

Penality well illustrates the distinction, but also the tension, between regula-
tion and law, with penal regulation and penal law coexisting as alternative com-
prehensive accounts of a penal regime, rather than as complementary partial
accounts of parts of that process. The coexistence of these accounts also raises
the broad and somewhat abstract question of the relationship between regula-
tion and law in a narrower, and perhaps more manageable, context. Given a
police-based account of regulation and the explicit and historically as well as
conceptually fundamental distinction between law and police, the question of
the relationship between penal regulation and penal law cannot simply be re-

solved by treating one as a subcategory of the other.
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Penal law, then, is no more merely a form of penal regulation than vice versa.
At the same time, as parallel comprehensive accounts of a penal regime, the re-
lationship of penal regulation and penal law cannot be one of rule to exception,
though it might turn out that certain aspects of an actual penal regime fit more
comfortably with one model than with another. It may therefore turn out that,
in a given positive penal regime, one model may be seen as predominant. For
theoretical purposes, however, it might be best to regard regulation and law as
lenses through which a given penal regime can be viewed and analyzed.®

Separate from the empirical question of the prevalence of regulatory or le-
gal aspects in a penal regime is the normative question of whether one aspect
should predominate, perhaps even to the exclusion of the other. Insofar as nor-
mative inquiry concerns itself with the legitimacy of the exercise of state power,
the regulatory lens on penality illuminates nothing for the simple reason that
legitimacy in this sense is irrelevant to the regulatory project. Regulatory analy-
sis, again, investigates effectiveness, not legitimacy. In this sense, it is entirely in-
strumental, and legitimacy is not an end the achievement of which it measures.

If normative inquiry is understood in a broader sense of evaluation, and
of compliance with norms of any kind, including those governing the choice
of ends and the relationship between means and ends, penal regulation is of
course susceptible to normative analysis; one regulatory can prove more effec-
tive than another with respect to an end that may be more suitable than an-
other. The legitimacy of the means, and of the intermediate ends, would then
derive from their connection to some ultimate end, say, “welfare,” that is taken
to be the (only?) “legitimate” end of government that is thought not to require
further legitimation. This end then tends to be taken to apply to all loci of gov-
ernance, including but not limited to state government.

As many regulationists point out, unlike law, regulation is not only, or even
primarily, a mode of state governance. To take an example from the penal realm,
this form of astatal regulatory inquiry would not draw a fundamental distinc-
tion between parallel and complementary public and private penal processes,
constituted by public and private providers of “security services,” ranging from
the definition of offensive behavior (private offenses) by private entities (for
example, corporations, enterprises), to the prevention, investigation, and (pre-
liminary) enforcement of both private and public offenses, to the imposition

and “adjudication” of private offenses by private entities (internal review boards,
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disciplinary panels), and finally the execution of private sanctions (discipline,
severance) and of public sanctions (in private “detention centers”).

From the perspective of law, “public-private partnerships” in the penal realm
would be scrutinized on legitimacy grounds to determine the extent to which
they are consistent with the principle of personal autonomy. For instance, pe-
nal law might consider the legitimacy of delegating any or all penal tasks (from
the definition of norms, to their imposition, to the infliction of sanctions for
their violation) to a private for-profit enterprise that regards its object of con-
trol as an economic resource for the maximization of the wealth of the enter-
prise, or rather its owners or shareholders. Note that, in this case, the group
the welfare of which is to be maximized does not include the object of control,
unlike in the case of household governance, where the welfare of the household
constituent is relevant insofar, even if only insofar, as it affects the welfare of
the household.

Penal law, in other words, structures and grounds the state’s power to pun-
ish not only by requiring that the objects of punishment be treated as persons
capable of autonomy (even if they exercise that capacity through criminal con-
duct) but also by insisting that the objects of offense receive the same treat-
ment. Punishment, in penal law, in sum is the reassertion of the personhood
of the “victim” through punishment of the “offender” consistent with his per-
sonhood. In penal law, the victim, as a person, has a right to have the offender
punished, just as the offender, as a person, has a right to be punished.” By con-
trast, in penal regulation individual victims and offenders are alike not as right
bearing persons, but as human resources subject to state management.”!

Regarding penality through the lens of regulation as police reveals not only
obvious, explicit, regulatory features of all aspects of the penal process, includ-
ing the host of regulatory (or police) offenses, which include not only legisla-
tively generated statutes but also penal regulations promulgated by executive
agencies, the imposition of penal discipline in administrative tribunals, rang-
ing from immigration courts to prison disciplinary boards to military “com-
missions,” and the infliction of penal control on sexual predators, terrorism
suspects, and immigration detainees.”> More important, the penal process as a
whole, rather than specific elements, emerges as a regulatory enterprise.

For instance, the often drawn distinction between “real” or “malum in se”

and “regulatory” or “malum prohibitum” (or “police” or “public welfare”) of-
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fenses fades once central doctrines of the law of “real” crime are seen from a
regulatory perspective.”” In a regime of penal regulation, mens rea is relevant
not as a manifestation of the capacity for autonomy in the form of an inten-
tional act, but as a regulatory control device: reinterpreted as an indicator of
exceptional dangerousness, mens rea plays a role in the effective regulation of
human threats to the public welfare (that is, “police”). A hierarchy of mental
states, or modes of culpability, is established to reflect a range of degrees of
dangerousness, from the “highest” mental state, intent or purpose or willful-
ness or malice or depravity, to the “lowest,” criminal negligence.” Strict liability
does not indicate the absence of exceptional dangerousness, but merely acts as
a placeholder for the exercise of discretion by the appropriate actor (police of-
ficer, prosecutor, judge, prison official, parole board, probation officer, and the
like) to determine whether penal regulation is warranted (in whatever form,
from a costly and shaming criminal case resulting in a fine to prolonged im-
prisonment in the case of possession offenses) because of the dangerousness of
the actor or the act (or, in the case of possession offenses, the item over which
the actor exercised dominion or control).”

In general, from a regulatory perspective, the function of the doctrines of
the general part of criminal law, setting out the conditions of criminal liability,
as well as of the definitions of offenses in its special part (which is dispersed
within penal codes, other statutes, and administrative regulations, at all levels
of government, from federal to municipal), along with the norms of criminal
procedure, is merely to guide and to facilitate the detection and disposition of
human threats to the public welfare.” To borrow a term from administrative
law, penality as regulation is a “green-light” regime.

It is tempting, then, to suggest that penality as law appears as a “red-light”
administrative regime. But penal law, as law, is not a subspecies of, or simply
another name for, administration. While the rule of law places constraints on
state power, it also structures, and may even demand, its exercise. So, for in-
stance, while penal regulation is essentially discretionary, with all substantive
and procedural norms serving as guidelines for the exercise of administrative
discretion, penal law may require the invocation of penal sanctions if necessary
to protect or manifest the equal personhood of a victim even if the offender no
longer poses a threat to the public welfare, or prosecution would be ineffective

for one reason or another.
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Rights within the Social Contract:
Rousseau on Punishment

COREY BRETTSCHNEIDER

Citizenship is not a license that expires upon misbehavior.

—Earl Warren writing for the Majority in Trop v. Dulles

Introduction

In thinking about our own contemporary practices and justifications of
punishment we would do well to turn to the history of political theory, in par-
ticular to Rousseau’s political theory. Such an inquiry will help to frame, in a
way that contemporary normative theories of punishment have not, what is
significant about the distinctive practice of state punishment. In my view this
historical inquiry can help to correct a mistaken emphasis in the dominant ap-
proach to the subject in the past half-century.

Specifically, much contemporary work on justifications of punishment has
been pursued from the perspective of moral philosophy.! Such inquires are
concerned with the rightness or wrongness of punishment from the perspec-
tive of utilitarian or retributive moral theory considered in isolation from the
political question of legitimacy. As I have argued at length in another place, the
problem with an exclusively moral as opposed to a distinctly political inquiry
about punishment is that it addresses only the punishment deserved by crimi-
nals and ignores the particular context involved when the state is doing the
punishing.? In contrast to a broadly moral theory of punishment, a theory of
punishment within the confines of political morality should address not only
what is deserved but also which punishments the state rightly metes out. In
other words, a political theory of punishment is concerned not only with how
and when to punish but also with the question of who is administering a pun-
ishment. Such an inquiry would concern not just the issue of desert but, more
fundamentally, that of the political legitimacy of state punishment.

I turn to Rousseau in an attempt to contextualize the question of how the
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state should punish within a wider conception of political legitimacy. I suggest
that we look closely at Rousseau not only because his account of punishment is
grounded in what the state can and cannot do, but also because he is arguably
the premier theorist of the social contract. In turning to his views on punish-
ment we can thus be guided in thinking about the right role for the state in
punishment by a theorist concerned to subsume this question within the more
fundamental question of political legitimacy and one who did not view pun-
ishment as a moral dilemma isolated from questions of politics.

In particular it is important that Rousseau viewed justifications of punish-
ment as a central issue of political legitimacy. In contrast to questions about
rightness or justice, legitimacy concerns the issue of why and when the state
rightly can or cannot coerce citizens against their will. Given that punishment
is perhaps the most coercive of state actions it is a central issue for theories of
legitimacy. But punishment is not just a paradigmatic issue for theories of le-
gitimacy; it is also a hard case. Simply put most criminals do not consent to be
punished. Yet the social contract rests on an idea of consent. Indeed, given that
many criminals resist punishment, does this suggest that they must be beyond
the bounds of state legitimacy and outside the social contract? Hobbes clearly
thought the answer to this question was yes.

Rousseau, I will argue, suggests otherwise. He gives us an account not only
of why legitimate punishment can be explained within the context of the social
contract; he also explains why the notion of political legitimacy limits those
punishments that can rightfully be meted out. In doing so he reframes norma-
tive questions of punishment from being solely about desert to questions about
the state as a legitimate agent of punishment. Controversially, I will assert that
he also gives an account not only of limits on state action, but also of the rights
of criminals that stem from their membership in the social contract.

Rousseau is, in many ways, an unlikely ally of defenders of the rights of con-
victed criminals and thus of the notion that an account of political legitimacy
might provide for some rights of criminals. Certainly, he seems an even less likely
ally of opponents of capital punishment. Rousseau not only defends the death
penalty, but he does so by appeal to a theory of punishment that seems hostile to
the rights of convicted criminals. He claims not only that capital punishment is
justifiable, but that the very criminals who are subject to such a penalty consent

to die. He reasons in his “The Social Contract” that:
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The social treaty has as its purpose the conservation of the contracting parties. Who-
ever wills the end also wills the means, and these means are inseparable from some
risks, even from some losses. . .. Whoever wishes to preserve his life at the expense
of others should also give it up for them when necessary. For the citizen is no longer
judge of the peril to which the law wishes he be exposed, and when the principle
has said to him, “[It] is expedient for the state that you should die,” he should die.
Because it is under this condition alone that he has lived in security up to then, and
because his life is not only a kindness of nature, but a conditional gift of the state. . ..
The death penalty inflicted on criminals can be viewed from more or less the same
point of view. It is in order to avoid being the victim of an assassin that person con-

sents to die, were he to become one.3

The problem with Rousseau’s view is that actual criminals resist attempts by
the state to kill them. They pursue legal appeals and often protest the state’s
action in their final words. Rousseau attributes a belief to the condemned that
they do not actually hold. Rousseau’s justification of capital punishment there-
fore suffers from a flaw of “false attribution.” He confuses his view of the justice
of capital punishment with the views of the condemned.

Nevertheless, despite Rousseau’s reputation as a collectivist hostile to indi-
vidual rights, and despite his apparent antagonism to the rights of the convicted,
I will argue that Rousseau offers an important framework for theorizing about
both the rights of accused criminals and the rights of the guilty. Furthermore,
I will suggest why this framework offers a distinctive and important argument
in defense of the rights of the guilty and against capital punishment. Rousseau
offers an account of how the problem of punishment can be rethought from
within a legitimate social contract. While liberal individualists, such as Locke,
have often grounded rights in an account of morality independent of the social
contract, Rousseau demonstrates that such rights are actually required by the
social contract. While accounting for these rights within the social contract
might posit a legitimate basis for state punishment, it also, as Rousseau sug-
gests, offers a basis for limitations on punishment. Thus, Rousseau’s account
can be seen both to legitimize state punishment in some cases and also to gen-
erate rights for convicted criminals.

The social contract serves as a foundation for rights related to the prac-
tice of punishment in two ways. First, Rousseau’s understanding of rights sug-
gests, in ways that other rights theories have failed to, why convicted criminals

should have rights against the state. His conception of rights contrasts sharply
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with the suppositions of theorists such as Hobbes, who viewed rights as inher-
ent in the individual but failed to limit state action against individuals.* Sec-
ond, Rousseau’s account positions the rights of the guilty within wider policy
considerations, in particular those of individual welfare. Specifically, I argue
that for Rousseau, legitimate punishment depends upon the state’s guarantee
of welfare rights. In the absence of welfare guarantees, there is no legitimate
social contract for Rousseau. In such circumstances, the state lacks legitimacy
when it punishes. Rousseau thus provides a more nuanced account of punish-
ment that situates the practice within the wider realm of social justice issues.

In some ways my contribution here cuts against the grain of some themes in
this volume. As Sarat and Umphrey suggest in their introduction, thinkers such
as Foucault have been particularly suspicious of the way punishment and regu-
lation function within the modern sovereign state to minimize the autonomy
and integrity of individuals, in particular when the issue is coercive regula-
tion or punishment. Indeed, the social contract tradition as a whole might be
though on this line of reasoning to be part of a historical process that results in
the justification of the discarding of individual interests and real rights against
the state. Certainly such suspicions have been prominent in critiques of Rous-
seau, notably in Marx’s “On the Jewish Question.” Moreover, “citizenship” as a
concept linked to sovereignty far from preserving the interests of the individual
might be thought along these lines another device for regulations that ignore
individual rights. Both Marcus Dubber and Alec Ewald, in their contributions
to this volume, gesture toward this kind of Marxian critique.

But I believe that Rousseau himself has a powerful normative response to
these worries. While Rousseau does not disregard the facts of coercion and
regulation in the modern state, I will argue that his account of sovereignty,
consent, and the general will offers a way of analyzing and potentially critiqu-
ing all state coercion whether under the guise of “regulation” or officially rec-
ognized as punishment. His is a standard for legitimate coercion, often failed
by contemporary states in a variety of ways. Importantly, I will argue that the
civic rights of the citizen are tied to limits on any state coercion regardless of its
label. In short, in theorizing about how state coercion can be limited given its
historical tendency to disregard the distinct interests of the individual, Rous-
seau serves as a worthy guide, despite his reputation as a collectivist who ig-

nores the distinct interests of individuals.
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I begin by closely examining Rousseau’s claim that the criminal consents to
punishment, and by suggesting that his seemingly absurd and perverse claims
are actually defensible. I go on to clarify two senses in which Rousseau’s under-
standing of consent serves to ground the rights of the guilty. First, I argue that
the idea of consent itself legitimizes some punishment but also sets strict limits
on when and how the state can punish. Second, I argue that Rousseau’s account
of welfare rights also sets a limit on when the state may rightfully punish. In the
final two sections, I consider the role of punishment outside the social contract
in Rousseau’s theory and suggest an important contrast between Rousseau’s

and Hobbes’s conceptions of punishment.

The Meaning of Consent

Rousseau’s theory of rights, specifically his account of the rights of con-
victed criminals, is implicit in his conception of consent. For Rousseau, it is
necessary that criminals consent to punishment because all coercive acts of the
state must be arrived at unanimously, which seemingly grants each citizen a
veto over the coercive powers of the state. On Rousseau’s account, this need for
unanimity is a fundamentally democratic one. If individuals subject to the laws
of the state are to be regarded as the authors of that law, it is necessary that they
affirm and consent to the law.

This requirement of unanimity appears throughout Rousseau’s political phi-
losophy. For example, if property rights are to be justified within the social con-
tract, Rousseau demands that the owner receive the “explicit and unanimous
consent from the human race” to that right. The most difficult application of
this theory, however, concerns its application to punishment. If sustaining una-
nimity is a requirement of the social contract, Rousseau must show that even
criminals, who are subject most obviously to state coercion, consent to their
punishments. But again, it seems that this requirement of unanimous consent
in regard to punishment is impossible to satisty. Specifically, the problem with
unanimity is that it gives a veto power to any one individual within society,
which is particularly problematic in the case of punishment. As I suggested in
the introduction, the condemned, and criminals more generally, do not often
willingly agree to their punishment. Therefore, it is unrealistic to think that una-

nimity could be achieved with respect to individual criminal punishments.
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However, I want to suggest that Rousseau’s notion of unanimous consent
is not subject to the obvious objection that actual criminals do not consent to
their own punishments. By consent, Rousseau is not referring to actual empiri-
cal consent. Rather, he espouses a hypothetical notion of consent, which seeks
to reconcile the individual will of the condemned with what he calls the “gen-
eral will”

In “The Social Contract,” Rousseau argues that in societies with a legitimate
social contract, unanimous consent is necessary, “at least on one occasion.”
In particular, he refers to the founding moment of the social contract to le-
gitimize the authority of the terms of the social contract over every citizen.’
While it would be impossible to satisfy unanimity on every occasion, citizens
could unanimously consent to a set of constitutional principles governing the
makeup of the social and political system. Rousseau emphasizes, however, that
in the absence of such a social contract, unanimity would be required to justify
every act of legislation: “In fact, if there were no prior convention, then, unless
the vote were unanimous, what would become of the minority’s obligation to
submit to the majority’s choice, and where do one hundred who want a mas-
ter get the right to vote for ten who do not?” Here, Rousseau’s explanation of
unanimity suggests a distinction between the justifications of particular acts
of the state within the context of a legitimate social contract and those that fall
outside of it. Rousseau’s point is that state punishment in a society without a
social contract could not be legitimate because unanimity would be impossible
to achieve each time an issue of punishment arose. However, there is potential
justification for punishment in a society with a legitimate social contract. In
this type of society, unanimity is not required to implement every social policy
or institution; rather, a more general concept of legitimacy is required. On my
view, unanimity on this “one occasion” should not be understood to imply that
legitimate polities must have the actual assent of all their citizens, even at the
moment of founding. Such an understanding of unanimity would be unwork-
able given the likely scenario in which at least one individual would dissent
from the content of the social contract. Thus, a more nuanced interpretation,
despite Rousseau’s use of the term “explicit” consent, would entail some idea of
hypothetical, as opposed to actual, consent.

The issue of whether a criminal consents to punishment depends on whether

the punishment adheres to the kind of hypothetical consent necessary in the
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formation of a legitimate social contract. Hypothetical unanimous consent is
not an account of actual procedure, nor is it reliant on what persons actually
say or do. Rather, it is a principled account of which guarantees are necessary to
ensure that all citizens could consent to a particular set of constitutional princi-
ples. An ideal of hypothetical consent asks us to place ourselves in a contractual
situation where we must determine which laws are justifiable provided that we
ourselves and our fellow citizens are uniformly free and equal. Although such
a contractual situation would never occur, it serves as the thought experiment
by which the legitimacy of laws is measured. I am suggesting that modern ac-
counts of the social contract such as those defended by Habermas and Rawls
have their antecedents in Rousseau.®

The major requirement of the social contract, according to Rousseau, is re-
spect for the “general will.” The general will is often confused with a democratic
procedure, such as majority rule. However, I believe Rousseau’s text suggests that
while a majoritarian procedure might be compatible with the general will—be-
cause, for instance, it “tends towards the general will”—the general will is rightly
understood as an ideal standard of “sovereignty” distinct from any particular
procedure.” This distinction is evident in Rousseau’s contention that while ma-
jority will might err, the “general will can never err.” The distinction between
majoritarian procedure and general will is also evident in the multiple places in
the text where Rousseau speaks of the general will as requiring some substantive
protections for individual rights, even in the face of popular decisions to violate
them. Rather than serving as a particular democratic procedure, the general will
aims to protect and preserve each individual’s interest within the social contract.
Although it does not require actual unanimous consent, it does ask us to con-
sider whether each individual subject to coercion, when placed in a hypothetical
initial contract situation, would agree to a particular policy. In this hypothetical
situation Rousseau is imagining that the contractors would seek to find terms
of the social contract that respected the freedom and equality of each individual
citizen.® This hypothetical consideration of what individuals would say about
any policy in the situation of the original contract is a way of considering the
distinct interests of all citizens when making general legislation.

Commentators have generally overlooked the formulation of the general
will as a means of preserving individual interests and personal rights. However,

Rousseau’s very first mention of the general will reveals its importance as a way
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of thinking about individual rights. In the “Discourse on Political Economy,”
Rousseau clearly states that for any policy to be consistent with the general will,
it must account for the distinct interests of the individual. While potentially
compatible with majoritarian procedures, the general will can never require the
sacrifice of the individual for the common good. Rousseau thus rejects any in-
terpretations of the general will in terms of a mere aggregation of preferences.
Consider the standard as it is elaborated in the following passage, likely the first

in-print exposition of the idea of the general will:

It is no more believable that the general will would permit a member of the state,
whoever he might be, to injure or destroy another member than that the fingers of
a man in his right mind would put out his eyes. ... In effect, is it not the commit-
ment of the body of the nation to provide for the maintenance of the humblest of its
members with as much care as for that of all others? And is the welfare of a citizen
any less the common cause than the welfare of the entire state? ... [If] this means
that the government is permitted to sacrifice an innocent person for the welfare of
the multitude, I hold this maxim to be one of the most despicable that tyranny has
ever invented . . . . For far from [its] being the case that one individual should die for
all, all have committed their goods and their lives in defense of each of them, so that
individual weakness would always be protected by public force, and each member by
the entire state.?

I take this passage to suggest that, regardless of what is required by hypothetical
consent and the general will, policies and institutions must protect individual
interests. Importantly, it uses punishment as a paradigmatic example of how
the general will places limits on the state. Even when the common good would
derive benefit from the punishment of innocents, such an act could never be
legitimate, nor could it be consented to wholesale. For instance, utilitarians of-
ten face what has become known as the “sheriff problem.” They are asked to
imagine that a sheriff could save hundreds of lives that would otherwise be lost
in an impending riot over the state’s failure to catch a criminal if she would
only frame an innocent individual, ultimately quelling the disturbance. While
utilitarians, for whom the aggregate good is central, often have trouble explain-
ing why such an action would not be justified, Rousseau rules out this kind
of sacrifice in his explanation of the general will. For Rousseau, the common
good cannot replace or counterbalance the most basic interests and rights of
the individual.
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In my view, Rousseau’s idea of unanimity, and its requirement for individual
consent, is best understood as a precursor to modern contractualist political
theory. Such accounts posit a need to justify all state actions involving coercion
in a manner that respects the distinct interests of all individuals. For instance,
Rawls’s principle of liberal legitimacy requires that coercion be justifiable to all
citizens.!® In a variation on this theme, Tim Scanlon suggests a right of each
citizen to reject any coercive policy.!! Much has been made of the distinction
between this modern contractualism, which heavily weighs the distinct inter-
ests of individuals, and the tradition of the social contract. I think, however,
that with the understanding of unanimity and the general will that I have laid
out in this section, we can come to see a much closer relationship between
these modern theories and that of Rousseau.

Specifically, Rousseau’s contention that the criminal must consent to his
or her own death can be read as a requirement of political morality that any
particular punishment be compatible with his or her reasonable interests. The
question, therefore, is not whether criminals actually consent to their own
deaths, but whether, when they are regarded as ideal free and equal citizens,
they would consent to the terms of their punishments. Of course the fact that
a criminal has violated the terms of the social contract makes him or her less
than an ideal citizen. Rousseau’s point, however, is that such people are not
exiled from the social contract. Instead, they are entitled to be treated as citi-
zens. In Rousseau’s view it is necessary to use hypothetical consent to discern
how the state best continue to treat such “bad citizens” in a manner consistent
with the requirements of the social contract. Ultimately, consent for Rousseau
is the way the state can continue to balance the distinct interests of the criminal

against the interests of the aggregate society.

The Rights of the Guilty within the Social Contract

So far, I have suggested why Rousseau’s notion of consent is hypothetical as
opposed to actual. I have argued, moreover, that this idea of consent seeks to
preserve individual interests and rights. We are now in a position to reexamine
the notion that guilty criminals consent to be punished through the lens of
hypothetical consent. I want to argue that, although this requirement seemed

perverse at first glance, it is actually protective of individual rights.
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Rousseau’s theory is protective of rights because of the very high standard it
posits for justifications of legitimate coercion. In accordance with Rousseau’s
notion that criminals hypothetically consent to die, capital punishment would
be illegitimate in situations in which consent was lacking. Hypothetical una-
nimity provides both a potential justification for punishment as well as a stan-
dard for restraint. If the state were to punish in a circumstance in which hypo-
thetical consent could not be given, it would do so merely as a matter of power,
not right. Such a state would lack any distinct political authority.

We can begin to see how Rousseau’s notion of hypothetical individualized
consent gives rise to the rights of the guilty by focusing on his rationale for
capital punishment. In Rousseau’s view, all citizens must recognize that any so-
cial contract will prohibit murder. He proceeds from this recognition to claim
that citizens will therefore see a need for punishment in order to deter murder
and to restrain individual murderers. Rousseau then suggests that in order to

prevent murder we might need the death penalty. He writes:

The social treaty has as its purpose the conservation of the contracting parties. Who-
ever wills the end also wills the means, and those means are inseparable from some
risks, even some losses. Whoever wishes to preserve his life at the expense of others

should also give it up for them when necessary.2

No citizens living under the social contract would want to risk that they could
be killed by other individuals, so they would demand laws protecting them
from such behavior. But this agreement would bind the same citizens who
agreed to the social contract (in the hypothetical sense) if they were to violate
the basic terms of the contract. It is therefore the “assassin” as a citizen in the
contracting situation that agrees to punishment, even if the actual murderer
resists punishment.

In my view, the notion that some punishment might be consented to by
a criminal in the hypothetical sense potentially gives rise to those rights that
correspond to duties of the state to limit punishment. A close examination of
Rousseau’s thinking about the death penalty near the passage quoted above
indicates that Rousseau does not claim that capital punishment is always justi-
fied. Rather he limits the death penalty to cases where it is necessary to restrain
murderers from killing again. While I think that this standard clearly justifies
some restraint of those guilty of murder, it does not justify the death penalty.

On this point, Rousseau was simply wrong on empirical grounds. Society can
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prevent additional murders without executing convicted felons. Life in prison
greatly reduces the chance that another citizen would be victimized. Although
Rousseau preserves the option of the death penalty, he seems to realize that the

situations in which capital punishment is justified are quite limited. He writes:

Frequency of physical punishment is always a sign of weakness or of torpor in the
government. There is no wicked man who could not be made good for something.
One has the right to put to death, even as an example, only someone who cannot be

preserved without danger.!3

Again, read closely, what seems to be a defense of the death penalty actually is
an argument for its limits. Rousseau rejects utilitarian arguments that the death
penalty may be used for general deterrence. To make someone an “example,”
or in other words to use capital punishment to deter other murderers, is not
sufficient to justify the death penalty. For the death penalty to be justifiable, the
person must be deemed incapable of being restrained barring capital punish-
ment. Here much of the work is being done by Rousseau’s notion of individu-
alized hypothetical consent. I take his argument to suggest that a citizen in the
contractualist position would agree to his or her own death if this were the
only means of restraint. But the person would not agree to be killed if his or
her death were only justified on the grounds that it would deter others. More
generally, this statement highlights why there are many kinds of punishment
to which even a guilty criminal cannot be said to consent in the hypothetical
sense. In cases in which there could be no hypothetical consent, criminals have
rights against the state.

Rousseau’s defense of the death penalty, then, is an extremely limited one.
Arguably it justifies the possibility of capital punishment only in unusual cir-
cumstances. For capital punishment to be permissible, the state must lack all
other resources to deter a criminal from future crimes. For instance, we might
imagine a fantastic scenario in which a criminal killed everyone in the world
but two other people. It would likely be too much of a burden for the survi-
vors to restrain the third throughout his natural life. In such a circumstance,
capital punishment might be justified on grounds that there was no other way
these individuals could have protected themselves. But this argument turns
out to rely on a principle of self-defense that applies only in a rather limited

and narrow sense. In stable societies, the necessary resources exist to restrain
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criminals without killing them. Namely, life imprisonment detains criminals,
thereby preventing future murders without resorting to the severe measure of
execution. As I read Rousseau, his argument justifies capital punishment only
in societies where alternative ways of punishment do not exist.

An interesting question about the intersection of thinking about Rousseau
as a normative theorist for our own time and the historical fact that his time
was quite different from our own arises here.!* Arguably Rousseau could not
see why his limiting principle on punishment could not justify capital punish-
ment, because he could not conceive of life imprisonment. Certainly there was
not a prison industrial complex, and the task of imprisoning someone for life
might have seemed either impossible or extremely onerous. We might think
then that while his own conclusions might have been right in justifying the
death penalty in his own time, his principle does not justify capital punishment
in our time. But even this might let him off his own theoretical hook too easily.
The question is not whether Rousseau did see the possibility of life imprison-
ment as an alternative. The question is whether we could think he reasonably
should have seen it. I am not convinced that his own failure was due to a lack
of technological ability to imprison people for life. Thinking he should have
seen this possibility is not like thinking he should have been able to fly in an
airplane. Rather it might have been instead a moral oversight of Rousseau’s that
he did not see why his principle suggests that resources should have been spent
on life-long incarceration. Certainly nothing about this task requires modern
technology, and it is plausible to think that it might have been possible even in
eighteenth-century France.

I focused on the hard case of capital punishment to demonstrate how Rous-
seaw’s seeming hostility to the rights of convicted criminals should, upon close
inspection, be replaced with a conception of the social contract as generating
rights of the guilty. This framework suggests that, as a result of their member-
ship in the social contract, citizens are entitled to have their interests weighted
heavily in determining the kind of punishment that is justified. The general
will, I have suggested, offers protection when it comes to the kinds of punish-
ment that can be carried out. Even those guilty of the worst crimes, for Rous-
seau, are not regarded as exiles from the social contract; rather, they are still
considered citizens within the contract.

Although we have focused on the hard case of capital punishment, it is
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important to note that there are also easy cases of punishment that are also
prohibited by Rousseau’s theory of punishment. Most important, criminals
must be guilty of crimes in order for punishment to be justified to them. Here

bo33)

Rousseau’s theory is compatible with so-called “new abolitionist”” arguments
against the death penalty, which emphasize the importance of not executing
the innocent. While under utilitarian theories the cost of executing the inno-
cent might be thought to be counterbalanced by the positive effects of deter-
rence, for Rousseau the very idea of the general will is founded on the notion
that the innocent would never consent to their own deaths. What is a hard case
for some theories of punishment, therefore, for Rousseau is a paradigmatic ex-
ample of what must be ruled out by a system of punishment.

In sum, the notion that criminals must consent to be punished includes in
it a defense of the rights of convicted criminals. Since the requirements for hy-
pothetical consent are quite burdensome, many punishments will fail to meet
its standards. Even capital punishment, which Rousseau explicitly defends, is
allowable only in highly exceptional circumstances, which might never exist in
well-ordered societies with efficient and expansive resources. In the next sec-
tion, I turn to another feature of Rousseau’s conception of rights as it pertains

to the limitations of state punishment.

Punishment and Welfare Rights

I have focused so far on the limits that Rousseau’s notion of hypothetical
consent places on the kind of punishments that can be meted out to the guilty.
In this section, I argue that, apart from these limits, Rousseau’s theory offers
distinctive protection for criminals.

For Rousseau, limits on punishment are only one element of a legitimate
social contract. A number of other requirements must also be met for a le-
gitimate social contract to exist. According to Rousseau, citizens have a funda-
mental right to social welfare; if the state fails to distribute wealth in an egali-
tarian manner, then in Rousseau’s view there is no legitimate social contract.
Although such societies will likely punish in order to enforce their fundamental
laws, including laws protecting private property, they do so without legitimate
authority. In sum, absent guarantees of social welfare, the state has no distinc-

tive legitimate authority to carry out punishments.
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Considerations of social welfare, therefore, give rise to a distinct set of rights
against the state. Individuals not guaranteed rights of welfare can claim that
their fundamental interests are not included in the general will, and that there-
fore they do not consent to punishment for breaking the rules that have no
legitimacy in the first place. In order to flesh out this argument, I begin by
clarifying why Rousseau’s notion of the social contract requires rights to wel-
fare. I then proceed to suggest why the state’s authority is undermined when it
fails to meet its obligation to provide welfare to its citizens.

Rousseau argues that, in the hypothetical contractualist situation, citizens
would reject any economic distribution that does not guarantee a decent level
of provision. Indeed these rights are so important, he claims, that the denial of
a decent level of welfare to any one person could be said to invalidate the social

contract. As he states:

Individual welfare is so closely linked to the public confederation that, were it not for
the attention one should pay to human frailty, this convention would be dissolved by

right if just one citizen were to perish who could have been saved.!5

This concern clearly has an implication for guarantees against poverty, and it
suggests an obligation for the state to provide at least minimal levels of social
welfare. In Rousseau’s view, individualized consent and individual interest in
the general will lead to the claim that each citizen has a right against poverty.
Indeed, this right is so fundamental that, absent a state guarantee for individual

rights against poverty, the social contract is dissolved. In Rousseau’s words:

It is one of the most important items of business for the government to prevent ex-
treme inequality of fortunes, not by appropriating treasures from their owners, but
by denying everyone the means of acquiring them, and not by building hospitals for

the poor but by protecting citizens from becoming poor.16

In other words, Rousseau argues that guarantees against poverty are not merely
important functions of the state, but rather they are essential to its legitimacy.
The state that fails to provide against poverty, therefore, lacks a legitimate social
contract.

Before I address the implications of the state’s failure to guarantee rights of
welfare for its practice of punishment, it is worth considering why Rousseau
thinks citizens in a legitimate social contract have a right to welfare in the first

place. The right is relevant to punishment not just because it is required to
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establish the social contract, but also because it is grounded in the same con-
ception of unanimity that Rousseau applies to punishment and other forms
of state coercion. In short, Rousseau suggests that the coercive enforcement of
property rights by the state must be justified by reference to the benefits they
confer on all citizens. Part Two of Rousseau’s Discourse on the Origin of Inequal-
ity features a hypothetical dialogue in which a representative of the property-
less masses approaches an owner at an imaginary point at the beginning of the
history of private property. At this early point, Rousseau suggests, it might have
been possible to forcefully challenge the legitimacy of these rights to owner-
ship. What follows is an imagined dialogue in which the non-owner challenges
the right of the owner to exclusive control over what she claims as her property.
Rousseau believes that the owner could respond to this challenge in Lockean
fashion: “T earned this land with my labor.” To this, the propertyless interlocu-

tor responds with the following retort:

Who gave you the boundary lines? By what right do you claim to exact payment at
our expense for labor we did not impose upon you? Are you aware that a multitude
of your brothers perish or suffer from need of what you have in excess, and that you
needed explicit and unanimous consent from the human race for you to help your-

self to anything from the common subsistence that went beyond your own?!?

To return to my earlier discussion about unanimity, we should read Rousseau’s
challenge to the property owner not as a rhetorical question, but as a demand
for a justification of ownership within the context of the social contract. A jus-
tification of this type must respect the interests of individual owners and non-
owners alike. But is there any justification for private ownership that can satisfy
the basic interests of both owners and non-owners?

The first part of this requirement is easy to satisfy. Ownership benefits own-
ers because it gives them the independence to carry out their life projects as
they see fit. They are not subject to domination from fellow citizens. In Rous-
seau’s formulation, “[No] citizen should be so rich as to be capable of buying
another citizen, and none so poor that he is forced to sell himself.”!® For those
who own enough property to avoid this type of servitude, there exists a clear
justification for respecting the right to exclude. An owner should respect the
land boundaries of other owners because the system of property allows her to

benefit from ownership of her own land.
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But if ownership is to be justified in a way, consistent with the general will,
that takes the interests of all into consideration, the real challenge comes from
the person who does not own property. I believe that here, Rousseau’s argument
in the “Discourse on Political Economy” offers such a justification. In that text,
Rousseau suggests that any justification of the right of property depends on a
justification of a right to welfare. Nevertheless, he explicitly embraces the right
to property. This suggests that he would provide an affirmative answer to the
challenge brought against the hypothetical owner presented in the Discourse
on Inequality. Rousseau writes in his later essay, Discourse on Political Economy,
“Certainly the right to property is the most sacred of all the citizens’ rights.”"
But given the confrontation in the earlier “Discourse on Inequality,” how can
this be the case?

Rousseau’s appeal to basic welfare guarantees for all provides a way of legiti-
mizing some property regimes. For Rousseau, private ownership is justified only
if the system of ownership produces wealth not only for private accumulation
but also for redistribution. Therefore, taxation, or the redistribution of wealth, is
not merely a form of “appropriation” but rather the very basis for private owner-
ship of property. Property, on this account, cannot be owned legitimately outside
a system of redistribution that functions to guarantee material welfare for all.
In this way, private property appears to deliver material benefits to owners and
non-owners alike. With this line of argument in mind, we can now understand
how private property might be, for Rousseau, “the most sacred of all the citizens’
rights” and “the true foundation of civil society and the true guarantee of citi-
zens’ commitments.”? Rousseau’s arguments against “head” taxes and in favor
of a progressive tax to a public fund also lead toward this potential justification
for private ownership. Private ownership is justified, therefore, only in a system
in which wealth is redistributed through taxation and in which all citizens are
guaranteed to benefit from the existence of private ownership of property.

Rousseau’s right to welfare, however, should not be understood as being lim-
ited to merely basic needs. Rather, the right to welfare, for him, must guarantee
enough wealth for all to ensure that no citizen is dependent on another—in
Rousseau’s words, that no citizen can be “bought” by another. The right of wel-
fare must, like the right of property, give its citizens independence. Together,
these rights could prevent both “opulence and poverty” and provide for the

well-being and independence of all citizens.?!
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Rousseau not only defends welfare rights as a necessary condition for the
justification of property, but he also deems them to be an essential part of the
social contract itself. Therefore, failure to guarantee rights to welfare could
have potentially radical implications for the practice of punishment. Absent
a guarantee of welfare rights, state punishment is not grounded in the general
will and therefore lacks legitimacy. This raises important questions about the
legitimacy of punishment in contemporary society. Given that large numbers
of those currently incarcerated in the United States come from the lower end of
the economic spectrum, and at least in some cases had backgrounds in which
they were arguably denied Rousseau’s guarantees of welfare, there is a serious
issue as to whether the practice of punishment meets Rousseau’s standard of
legitimacy. Rousseau’s point is not just that welfare rights are necessary to vali-
date welfare policy but that all of the social contract can be invalidated without
these guarantees. But in such circumstances, this would mean that the state’s
authority in general, including matters of punishment, would be open to ques-
tion.

Rousseau, often in dramatic fashion, suggests that the social contract as a
whole could be invalidated by a failure of the state to guarantee provision of
basic needs for even one person. In the next section, I consider the role of pun-
ishment in a society that lacks a social contract. But before moving to this issue,
it is worth pointing out that we might understand the problem of compliance
with the social contract in a way that avoids the radical implication that con-
temporary punishment lacks all legitimacy. Namely, we might be able to see the
problem of legitimacy as one of a matter of degree rather than as all-or-noth-
ing. In other words, at times the state might secure some welfare for persons
but not enough to meet the full requirements of the right to provision. In such
circumstances, we might stop short of saying that the contract as a whole is
invalidated. Rather, an alternative would rely on the idea of partial compli-
ance. But how might this affect the state’s authority in punishing? One way to
consider this problem might be to see the state’s authority to punish as being
limited by the degree to which it has failed to meet the requirements of welfare
provision. Poverty, in other words, might be seen as a mitigating factor in pun-
ishment.

In sum, Rousseau offers an argument for rights against punishment from

within the social contract that is distinct from those we examined in previous
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sections. In his view, when citizens are denied basic welfare rights, the social
contract is dissolved. Therefore, a state that aims to punish citizens who live in
poverty does so without legitimacy; indeed, those citizens have a right against
any claim to legitimate state punishment. For a society in which many of those
who are punished live under poverty, the implications of Rousseau’s view are
severe. Rousseau suggests that because such citizens are not included in the
general will, the state detains them (or indeed executes them) by brute force

and without any distinctive authority or legitimacy.

Rights outside the Social Contract

So far, I have argued that we can think of rights in matters of criminal jus-
tice as arising from within the social contract in two senses. First, the notion
of hypothetical consent requires that we recognize that punishment needs to
be justifiable to individuals conceived of as free and equal citizens. Second, the
authority to punish in the first place depends on the state’s guarantees of other
rights of the contract. But in instances in which there is no social contract,
critics will ask, is Rousseau claiming that there are no rights? His statement for
instance that life itself is a conditional “gift” of the state suggests that he might
view rights within the social contract as the only kinds of rights.

I believe, however, that this distorts his view. For Rousseau, rights of the
social contract establish a distinctive state authority in punishing. But this does
not mean that absent a contract there is no right and wrong, and that punish-
ment is therefore never justified. Even in an unjust state that has no legitimate
social contract, wanton murder would still clearly be wrong. In other words,
we should not understand Rousseau’s claim that rights arise within the social
contract to imply an exclusive theory of rights. Nothing in Rousseau’s account
of rights suggests that persons lack the kind of intrinsic dignity that gives rise
to rights outside of the social contract. Another way to put the point is to sug-
gest that natural rights are restored when the social contract is dissolved.

I take his point to be that there would be no distinct state authority to pun-
ish in a state without a social contract. Punishment might be necessary and
just in a state which has failed to uphold the social contract, but there would
be nothing about the state as such that would give it a legitimate monopoly on

punishment.
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In Rousseau’s view, one of the most potent dangers in the practice of punish-
ment arises when citizens come to think that illegitimate states have legitimate
power to punish. For instance, many illegitimate states which fail to guarantee
welfare or to respect basic rights might still have the capacity to carry out what
seems to be legitimate punishment in accordance to legal codes. According to
Rousseau, such societies lack a legitimate social contract, and while they may
have the trappings of law, their actions lack legitimacy. This is because illegiti-
mate social contracts do not reflect the general will.

Rousseau worries about the potential appeal of illegitimate social contracts
to societies in which the basic security and welfare functions of the state are
carried out without due considerations of the general will. He worries, for in-
stance, that those states that fail to provide welfare provision, but which use
coercive powers to enforce massive inequality, will mislead the population into
thinking they are legitimate because they have the trappings of a legitimate
society. For instance, they might have functioning courts, a police force, and at
the very least the rhetoric of the social contract. But for Rousseau, life in such
states is in many ways worse than life in a state of war, since the citizens do not
even recognize a problem where one in fact exists. In other words, an illegiti-
mate state that carries out punishment might gain the trappings of a legitimate
state.

In response to Rousseau’s claim that illegitimate states lack a legitimate
monopoly on punishment, critics might worry that my view invites a kind of
double anarchy; on the one hand, citizens in such a state are subject to the
abuses of their government, yet on the other hand, absent a clear authority on
punishment, they are subjected to the whims of one another. Moreover, they
might claim that it would be better to appeal to the authority of an illegitimate
state so long as the rights of the weak are better protected. The problem with
this criticism, however, is that it assumes that stability is better than instability.
At times, especially under unjust regimes, destabilization might be required in
order to correct the illegitimacy of the state and foment the basis for revolt. I
take this to be Rousseau’s point at the end of his Discourse on Inequality, where
he claims that docility is the biggest impediment to establishing a just social
order. In short, it is because citizens are duped into thinking that the state is
legitimate in punishing criminals that they fail to resist its own illegitimate use

of coercion.
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The view that the state has no authority in punishing outside a social con-
tract, however, does not prohibit private groups and individuals from carrying
out punishment. Indeed, decentralizing the state’s monopoly on coercion could
make it clearer to citizens that they live in a state that should be toppled. Critics
of this position will worry that such diversification in punishment will make
unstable states even more unstable. It will bring about conflicts between groups
because there can be no common judge about what punishments are just. In-
deed, these were precisely the kinds of problems that led Locke to theorize about
the need for a state in the first place. But it seems that Rousseau would argue
that an illegitimate but stable state is worse than one which is unstable and
clearly legitimate. The twentieth century has taught harsh lessons about how
a monopoly on the use of force by an evil regime can carry out damage much

worse than individuals and groups who make up a collective anarchy.

Hobbes contra Rousseau

In a recent discussion of Hobbes’s justification of punishment, Alice Ris-
troph objects to the notion that it is possible to expect criminals to consent to
their own punishment.?? She therefore stands with Hobbes in declaring that
punishment should be viewed as an institution which is necessary to the func-
tioning of the state, but which cannot be legitimatized by reference to the in-
terest or consent of the punished. George Kateb echoes these sentiments when
he calls Hobbes “a matchless advocate for the right to life.”? The distinction
between the hypothetical ideal of consent and empirical understandings lies
at the heart of the difference between Rousseau and Hobbes on punishment.
Therefore, it is worth inquiring into Hobbes’s view, since it appears to offer an
alternative to the one I have sketched out in this essay. I argue, however, that
although this account seems at first to be appealing to defenders of the rights
of the guilty, upon reflection it is less successful than Rousseau’s account.

Hobbes, perhaps more than any other thinker in the history of philosophy,
clearly argues that if the state attempts to put an individual to death, then the
individual has a moral right to resist. For Hobbes, no matter how heinous the
crime one has committed, one has no moral duty to consent to his or her own
death.?* At the same time, the state has no duty to respect the prisoner’s right to

resist execution. His theory therefore serves as an example of an account that
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avoids appeal to the consent of criminals. In examining its failings, however, I
believe we can begin to see why Rousseau’s account, which requires consent, is
a better model for criminal justice rights.

On Hobbes’s account, the right to life is rooted in a singular trait as the basis
of all people’s moral psychology: the desire for self-preservation. In a state of na-
ture, the result of this trait is the well-known war of “all against all.” In Hobbes’s
view, nature has no rules, and individuals retain all rights, including the right to
kill others. In short, for Hobbes, the liberty of nature is equivalent to absolute
license to do anything one pleases. One retains all rights in nature, including the
right to kill another. The result of such a condition, as Hobbes sees it, is a hor-
rible “state of war” where individual lives last a very short period of time. When
combined with “science” and “reason” (which for Hobbes entail the ability to
use knowledge of consequences to recognize what is in one’s own rational long-
term self-interest), the desire for self-preservation leads all individuals to recog-
nize that they must give up their rights to everything in return for the protection
that will be granted by an absolute sovereign. Reason and science tell individuals
that it is in their rational self-interest to alienate their rights in return for secu-
rity, which will grant them longer lives than they could have in nature.

According to Hobbes, it is rational to give up all rights except for the right
of life. In instances in which the individual will surely be killed, Hobbes recog-
nizes that the state is no longer providing that particular individual a benefit.
Far from preserving the life of this individual, the state in fact aims to take it.
The state therefore no longer serves the most basic self-interest of the indi-
vidual, and he or she is justified in resisting its coercive power.? This individual
no longer constitutes a part of the Leviathan and returns to the original state
of total freedom.? In other words, those whom the state plans to execute enter
into war against the state.

For Hobbes, the death penalty is clearly different from other punishments.
In situations in which individuals are imprisoned, they remain a part of the Le-
viathan. They receive the benefits of life and security that they did not enjoy in
nature. Hobbes thinks that because subjects being punished for non-capital of-
fenses remain a part of the Leviathan, the state should be limited in the degree
and type of punishment it inflicts on them. In these situations, there is some

justification available to the individuals being punished.
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The same is not true in the case of capital crimes. Traitors, for instance,
are seen as returning to the state of war, therefore freeing the state from any
limits on their punishment. The traitor “suffers as an enemy” and is akin to an
individual who never was a part of the Leviathan in the first place.?” Indeed,
Hobbes suggests that since enemies are in a state of war with the Leviathan and
are divided from it, what is done to them is not even to be called punishment.
Hobbes explains, “For the punishments set down in the law, are to subjects, not
to enemies; such as are they, that having been by their own acts subjects, delib-
erately revolting, deny the sovereign power.” As a result, “all infliction of evil is
lawful” in regard to these outsiders.?® The fact that these enemies are outsiders,
however, does not eliminate their right of life. In fact, their very separation
from the Leviathan is what grants them this right of nature.

However, although Hobbes argues that the individual retains the moral
right to resist the state, he does not suggest that the state must recognize or
respect this right. On the contrary, for Hobbes, in circumstances in which the
death penalty is necessary to keep society stable, it would be imprudent for the
state not to execute individuals despite their right to life.” Furthermore, while
condemned individuals retain a right of life following their criminal act, these
same individuals have, previous to that act, consented to a government that will
execute its members when necessary. Hobbes writes, “For though a man may
covenant thus, unless I do so, or so, kill me; he cannot covenant thus, unless I
do so or so, I will not resist you, when you come to kill me.”*® For Hobbes, it is
rational at the moment of contract for individuals to recognize that a heavy-
handed sovereign should impose the death penalty if necessary to keep order
among naturally and continually self-interested citizens who are often filled
with personal and political passion. Nonetheless, because self-interest is the
basis of the contract, one retains the right to reject the contract’s terms when
they lead to one’s execution. Capital punishment, after all, does not benefit the
actual person who is to be executed.”’ Hobbes reasons that since the primary
purpose of the state is to protect life, it follows that:

there be some rights, which no man can be understood by any words, or other signs,
to have abandoned or transferred. As first a man cannot lay down the right of resist-
ing them that assault him by force, to take away his life; because he cannot be under-
stood to aim thereby, at any good to himself.3
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The implication of Hobbes’s view is that while, in certain circumstances, the
state might prudentially need to impose the death penalty, the individual can
never be said rationally to consent to his or her own death. The condemned
could never be obligated to commit suicide or to take a compliant and apolo-
getic walk down death row. As Hobbes puts it, “It is one thing to say, kill me
if you please; another thing to say, I will kill myself or my fellow.”** We are left
then with the conclusion that it is right for the condemned to resist the state
when it attempts to execute and at the same time right for the state to execute
individuals when necessary to keep order.

The image of the resister rather than the contrite and compliant prisoner
is attractive to theorists who want to argue against the death penalty. The re-
sister recognizes that he or she should not simply lie down in the face of an
injustice. He or she refuses to comply in the face of impending doom. Despite
the attractiveness of the image, however, Hobbes’s theory fails because it rests
on the model of capital punishment as akin to a war between the state and the
individual. Although the right of resistance to execution is recognized by the
condemned and by the theorist, it has no moral weight on the actions of the
state. The state has no duty even to recognize the existence of this right. In fact,
the metaphor at work here—namely, that the state and the individual are at
war—could even suggest that the state has a duty to ignore the moral right of
life in instances in which recognizing it will undermine stability. After all, giv-
ing notice that all have the right to resist might undermine the state’s ability to
dole out executions when it is necessary to do so. But the problem with this ac-
count is that it turns rights into only hollow pronouncements with no political
implications or payoffs. For Hobbes and his followers, the rights of criminals
do not correspond to any duties of the state. The invocation of rights against
punishment by criminals is worthless when it comes to any duties the state
might have to respect these rights. Therefore, such an account does not gener-
ate what defenders of criminal justice rights generally seek out: an account of
why state power is rightly limited. However, this is precisely the kind of account
that I have argued is well developed in Rousseau’s argument about the rights of
citizens within the social contract.

The contrast between Hobbes and Rousseau on matters of citizenship is
not of mere historical importance. It highlights the importance of Rousseau’s

theory of the social contract for limiting state coercion, regardless of whether
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it is labeled “punishment” or “regulation.” In his contribution to this volume
Alec Ewald worries about the extent to which the harm imposed by the regula-
tion and even the revocation of citizenship by the contemporary state might
be missed and even sanctioned in contemporary jurisprudence. Rousseau, I
have suggested, offers a response to these kinds of worries by establishing a
framework for justifying all state coercion, regardless of its label, by appeal to
the social contract and the “consent” of citizens. Importantly, his framework
requires that all punishments be justified by appeal to the sovereign standard
of the general will. For the purposes of this volume, however, perhaps even
more important is the contrast with Hobbes that I have elaborated on in this
section. Citizenship itself is not a status that can be alienated because of the
bad actions of some individuals. Rather it is a status that calls for justification
to the individual even when he or she is guilty of the worst crimes. Attempting
to revoke this status, as Hobbes suggests the state should in the face of serious
crime, is not an option on Rousseau’s account. Rather, Rousseau writes in the
spirit Earl Warren would reflect in the quotation from his majority opinion in
Trop v. Dulles, a case overturning the decision to strip a soldier of his citizen-
ship to punish the crime of deserting the army: citizenship is a status that does
not “expire” with bad behavior.’* Rousseau teaches us why it is an entitlement
of all subject to coercion to be treated as a citizen, with the entailment that all

coercion must be justifiable to all.

Conclusion

Rousseau is thought by many to be an opponent of individual rights. In
particular, he is often seen as an opponent of the rights of the guilty. This es-
say, however, has suggested why it is a mistake to see him in that way. Although
the idea of a social contract is a collectivist idea, it is conceived in relation to
a collectivity of individuals. The idea of a requirement of individualized con-
sent to coercion by those most adversely affected by it, in particular criminals,
serves for Rousseau as a way of pointing to why individual interests have to be
respected in the social contract. Although many thinkers have overlooked this
concept of consent, it forms the foundation of a regime of rights within the
social contract.

I have suggested two ways in which these rights manifest themselves in re-
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gard to matters of criminal justice. First, the idea of consent itself means that
the state has the burden of showing that punishment is justifiable to all indi-
viduals. This idea of unanimity takes seriously the idea of limits on how we
can treat each citizen considered not only as an equal, but also as having indi-
vidualized interests. The requirement for unanimity rules out sacrifice of the
individual for the general interest, and it mandates a justification of punish-
ment that can appeal to each individual conceived of as a free and equal citizen.
Second, Rousseau’s view links rights of punishment to other guarantees of the
social contract, in particular a right of welfare. As such, he situates punishment
within the wider context of political matters pertaining to social justice in po-
litical theory.
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Collateral Consequences and
the Perils of Categorical Ambiguity

ALEC C. EWALD

The United States is about a generation into an unprecedented experiment in
mass incarceration. The pace of change has been remarkable: the U.S. now im-
prisons its citizens at five times the rate it did as recently as 1970, and at a far
higher rate than most democracies. Our dramatically expanded penal system
shapes American racial and class inequality, as incarceration percentages for
blacks are eight times higher than those for whites, and the typical prisoner has
not completed high school. On a human scale, the prison boom has effected
“a historically significant transformation of the character of adult life” for mil-
lions of Americans.! More than 600,000 ex-offenders are released from prisons
and jails in a typical year>—a figure approaching that of the entire population
of the smallest U.S. states.

Policy-makers and academics are only now coming to grips with the dis-
tortions wrought upon some of our most fundamental social and political
measurements by what Marie Gottschalk calls the new “carceral state.”® For
example, the census counts inmates as residents of the prison town, a practice
that appears to skew apportionment and policy-making at the county and state
level.* Voter turnout figures need adjustment because the voting-age popula-
tion on which those figures were historically based now includes so many peo-
ple who are actually ineligible to vote under state law because of a criminal con-
viction.> And unemployment rates in the U.S. and Europe cannot be directly
compared, because incarceration removes so many people from the American
labor pool.® All told, our carceral institution now exerts “a salience and reach
that are wholly unprecedented in American history as well as unparalleled in
any other society.”’

Much of that reach today comes from a set of penalties rarely formally de-
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fined as punishments: “collateral” sanctions, restrictions called “indirect” con-
sequences of a criminal conviction and that “attach to, but are legally separate
from, the criminal sentence.”® As many as 16 million Americans have been con-
victed of a felony,” and thus may have their ability to work, serve on a jury,
vote, own a firearm, join the military, seek federal student loans, receive food
stamps, and live in public housing curtailed or eliminated altogether. Scattered
throughout state and federal law, rarely contained in criminal codes, and flow-
ing from “complicated intersections of state, quasi-state, and private associa-
tions,”!® collateral sanctions expand the penal institution in both place and
time—beyond the prison walls (and probation offices) and beyond the sen-
tence as well. Indeed, these restrictions sometimes place heavier, longer-lasting
burdens on an offender than does the formal sentence.!! Some collateral conse-
quences are quite old, but state restrictions increased in number between 1986
and 1996; both the American Bar Association (ABA) and the National Con-
ference of Commissioners on Uniform State Laws (NCCUSL) conclude that
federal and state collateral sanctions have expanded in “variety and severity” in
the last twenty years.!?

Yet despite their wide impact and recent growth, collateral consequences
remain in a cloudy legal gray area, exerting severe and long-standing puni-
tive effects but not legally defined as punishment and absent from even excel-
lent new texts on sentencing law."* A fundamental ambiguity persists within
American collateral-consequences policy: whether such sanctions are punitive,
regulatory, or some combination of the two. Most restrictions are enforced not
by the criminal-justice system proper, but by executive-branch administrative
agencies, state and local bureaucracies, or professional boards, often years and
sometimes decades after sentencing. Thus, many jurists and some commenta-
tors conclude that collateral sanctions are fundamentally regulatory: meant to
ration scarce resources or ensure that only certain citizens are eligible for a
given profession, for example. In the words of one nineteenth-century com-
mentator, “[P]ublic protection and not individual punishment” is their aim.!

The line between criminal punishment and civil regulation has never been
sharp or easily drawn. But in the last few decades, “[T]he distinction between
criminal and civil law seems to be collapsing across a broad front,” as Mary M.
Cheh wrote in 1991."° Drawing the line has “become impossible,” wrote Susan

R. Klein in 1999. Governments collect “civil” forfeitures and confiscations freely,
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and numerous “punitive civil sanctions” imposed in noncriminal proceedings
blur the line between civil remedy and public punishment.!® What Katherine
Beckett and Steve Herbert call “architectural modes of exclusion” spreading
through U.S. cities, such as new uses of trespass authority and off-limits orders,
also “rest upon a complex mixture of civil, administrative, and criminal legal
authority.””

Of the many policy arenas now merging punishment and regulation, post-
sentence collateral sanctions are among the most consequential. This is not to
gainsay the human, social, and philosophical importance of other civil/criminal
policies: new forms of “socio-spatial exclusion” represent a troubling modern-
ist recapitulation of banishment,'® while civil forfeiture and civil confinement
(particularly the confinement of sex offenders) impose enormous costs on
those affected and raise grave ethical questions. Similarly, the law and practice
of deportation (now imposed on nearly 2 million people a year in the U.S.) also
blends punitive and regulatory features. But in the number of people it affects,
the range of activities it covers, and its complex, fascinating legal structure,
the expanding collateral sanctions regime represents a major development in
American political life. The late political philosopher Judith Shklar concluded
that at the core of American citizenship are the ability to work and the right
to vote." Millions of Americans now lack the ability to participate in those
activities, and many others live in a darkened status Nora V. Demleitner calls
“internal exile.”* No longer incarcerated, they walk through society free of any
formal criminal supervision but deprived by piecemeal state and federal rules
of core capacities of citizenship.

This chapter explores collateral sanctions’ awkward straddle of punitive
and regulatory aims. In showing that these restrictions do not fit clearly into
either category, I hope to demonstrate what I believe are the real dangers of
that ambiguity. The harmful consequences of our massive, murky, ill-defined
collateral-sanctions regime extend well beyond those directly affected, render-
ing citizens unable to judge the efficacy of such restrictions and undermining
core commitments of the American political order. While I do conclude that
many such restrictions seem quite unlikely to fulfill their purported objectives,
my core claim is not that collateral sanctions are necessarily bad policy—but
instead that our confusion over their character and purpose actually keeps us

from knowing how to judge them in the first place.
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To begin, I offer the detailed account of current U.S. collateral-consequence
policies necessary to enable close inquiry into the themes most interesting to
us here: how collateral sanctions combine punitive and regulatory aspects,
feature both centralized and dispersed characteristics, and alter the content of
American citizenship. The second section explains the ambiguity surrounding
collateral consequences’ blend of regulatory and punitive elements. While U.S.
courts have defined almost all such restrictions as civil and regulatory, com-
mentators are virtually unanimous in emphasizing their punitive effects. Yet
collateral sanctions do not fit comfortably into any of the frameworks by which
we understand criminal justice or regulatory policies. Several core concerns
of the criminological literature, such as the contemporary desire to denigrate
and stigmatize offenders, the move toward “actuarial justice,” and the pervasive
desire to reduce costs, do capture important elements of American collateral
sanctions policy. Similarly, the “new regulatory” account, in particular its em-
phasis on “de-centered” policy in post—welfare state industrial societies, links
up well to some elements of collateral consequences today, but runs afoul of
others.

I close the chapter by arguing that collateral consequences represent a dam-
aging new manifestation of a virulent exclusionary tradition in American citi-
zenship law. Denying millions of people full civic standing and autonomy is
not new in American political life. What is novel is that collateral sanctions
withdraw indefinitely core attributes of citizenship, and do so in a formal but
shadowy way through the cumulative effects of scores of scattered, quasi-penal
policies whose ambiguous legal status has in effect insulated them from neces-

sary public, legislative, and judicial examination.

The American Collateral Sanctions Regime

We need to look closely at contemporary American collateral consequences
in order to appreciate these restrictions’ quantity and reach, their diverse, com-
plex legal structures, and their varying mechanisms of implementation.? The
outline that follows moves from center to periphery, as it were, beginning with
those consequences automatically imposed on all offenders by federal law and
moving out through greater layers of delegation, discretion, and local authority.

Though this tally may appear lengthy, in fact a truly comprehensive assessment
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would consume this entire volume: a compilation published in 2009 by the
American Bar Association lists over one hundred different federal statutes.?

First, a few terminological clarifications. Some authors employ the term
“collateral consequences” to capture the effects of incarceration on the life
course, employment prospects, and well-being of the offender, as well as on
families, communities, and socioeconomic groups.” Tonry and Petersilia, for
example, identify laws restricting political and economic behavior as only one
of six different kinds of “collateral effects of imprisonment.”** Without mini-
mizing the importance of such familial and social effects, I focus on public
policies: ways “government intervenes to perpetuate the second-class citizen-
ship of ex-offenders.”* (As will become clear, even drawing this line turns out
to be difficult.) Meanwhile, despite the common emphasis on felony offenders,
several of the most serious collateral consequences—including deportation,
eviction, temporary loss of custody of one’s children, and job suspension—are
routinely imposed not only on misdemeanants but also on people merely ar-
rested or charged. Eviction from private or public housing in New York City,
for example, may follow the mere issuance of a search warrant, if the relevant
District Attorney believes narcotics activity is present.?* And while I sometimes
refer to “former prisoners,” the full slate of collateral sanctions follows anyone
convicted of a felony, even those who never see the inside of a cell. Finally, im-
plicit in virtually all areas of collateral-sanctions law is that these restrictions
extend after the sentence proper has been completed.

Three important federal collateral sanctions operate automatically and in-
definitely on anyone with a felony conviction. By statute, federal grand and
petit juries are closed to anyone convicted of a felony in federal or state court,
unless and until that person has received a state or presidential pardon.?” The
same is also true of firearms rights—but those convicted of some business-
practice felonies are exempted, and the state of the law is quite complicated. For
example, the Bureau of Alcohol, Tobacco, and Firearms is authorized by statute
to restore federal firearms privileges, but since 1992 it has not been allowed to
spend any money on such restorations.?® A third disqualification operating au-
tomatically and indefinitely on all felons is ability to serve in the military, and
military pensions may also be forfeited by the incarcerated; however, unlike
bans on jury service and firearms ownership, ineligibility for military service

may be lifted by the secretary of a given branch of the armed forces.?” This has
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happened with some frequency as the all-volunteer army fights wars in Iraq
and Afghanistan.

While about a dozen different statutes disqualify people convicted of certain
crimes indefinitely and automatically from the right to be elected to federal
office, this sanction does not apply to all felons.* The same is true of many fed-
eral occupational-license statutes, which restrict access to certain professions
for people guilty of specified offenses. Webb Hubbell, the former Arkansas Su-
preme Court Chief Justice convicted of tax and mail fraud after the Whitewater
investigation, found that having been convicted of a federal crime (and par-
ticularly one involving deception), “almost any job requiring a federal license”
was now off-limits, including working in the merchant marine, doing export
business, or being a locomotive engineer. Not only was he barred from serving
as an administrator of any federally insured bank, but he could not be an em-
ployee of such an institution; he could not work in the administration of any
labor organization for thirteen years after the conviction. Multiple agencies,
including the Commodities Futures Trading Commission, the Securities and
Exchange Commission, and Health and Human Services, could refuse to allow
him to work in any partly federally funded facility—“I couldn’t even sweep the
floors of a nursing home,” as Hubbell put it.*!

Such federal occupational and licensing bans vary, coming in at least four
varieties of imposition, specificity, and release. First, some operate automati-
cally and exclude from certain jobs—including some government jobs—every-
one convicted of certain offenses unless and until pardoned. The professions
most explicitly restricted by federal law include finance, insurance, union work,
health care, child care, and transportation work.*? Second, other exclusions are
also automatic, but may be lifted by an executive agency even if the person
in question has not received a pardon. A third type of disqualification is au-
thorized by federal law, but does not automatically accompany a conviction
and must be imposed by the sentencing court. A person convicted of bribing a
public official, or the official accepting such a bribe, may be disqualified from
federal office by the sentencing court. More generally, a sentencing court may
impose occupational restrictions as a condition of probation or other release.
Both federal statutory law and sentencing guidelines allow judges considerable
discretion to decide which restrictions are “reasonably necessary to protect the

public,” and how long such restrictions are to last in a given case. Finally, a few
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statutes do not themselves ban former felons from occupations, but explicitly
authorize federal agencies to consider such offenses when making licensure de-
cisions. Some disqualifications in each category appear to be indefinite, while
others may be for only a set period.*

Some peer nations, including Canada, Australia, and the United Kingdom,
have incorporated protections for former offenders into antidiscrimination and
human-rights laws.** For example, under the UK’s Rehabilitation of Offenders
Act, a conviction is “spent” after a certain period of time, and may no longer be
grounds for refusing a person employment.*® By contrast, the U.S. has no fed-
eral statutory prohibition on private-employer discrimination against people
with former convictions. The Civil Rights Act of 1964 prohibits hiring discrimi-
nation on the basis of race or color, and the Equal Employment Opportunity
Commission (EEOC) has issued guidelines stating that where hiring choices
shaped by former-offender status disproportionately impact racial minorities,
they may violate Title VII of the act. However, this remedy is available only to
racial minorities and is difficult to enforce.*

Various federal benefits are automatically withdrawn from people with
criminal convictions under diverse statutes, most of them enacted since 1988.
Even misdemeanor drug offenders lose access to federal student loans, grants,
or work assistance (with increasingly lengthy periods of ineligibility for ad-
ditional offenses). Despite clear evidence that they reduced recidivism, college
prison programs were restricted by Congress, in large part by curtailed access
to Pell Grants—drug offenders were stripped of eligibility in 1988, those sen-
tenced to life in 1992, and all state and federal prisoners in 1994.% Later statutes
made drug offenders ineligible to participate in the National Community Ser-
vice Trust Program or to receive the Hope Scholarship Tax Credit.*

One set of federal collateral sanctions is established with unusual clarity in
American law. Established under the Anti-Drug Abuse Act of 1988, the Denial
of Federal Benefits Program is run by the Bureau of Justice Assistance (BJA)
within the Department of Justice. The program empowers state and federal
courts to deny selected benefits—including loss of access to grants, contracts,
financial aid, and licenses—to people convicted of narcotics possession or
more serious drug offenses.” Unlike the restrictions summarized above, here
disqualification is squarely described as a “sentencing option for federal and

state courts.” Indeed, the bureau specifically identifies its character and pur-
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poses as penal: “The denial of federal benefits is a sentence pronounced by a
state or federal judge as a result of a conviction for trafficking or possession
of drugs,” explains a BJA document. Denial of “most taxpayer-supported eco-
nomic benefits,” the DJA notes, is an “intermediate step” that helps to “enhance
a drug conviction’s impact” and also “close[s] the gap between incarceration
and probation.”* In addition to its retributive goals, the program aims at pre-
venting crime, the DJA explains, particularly because it “alerts casual drug users
to the fact that...”

as students, they can lose their student loans; as broadcasters, they can lose their
Federal Communications Commission licenses; as physicians, they can lose their au-
thority to prescribe medicine; as pilots they can lose their Federal Aviation Admin-
istration licenses; as business owners, they can lose their Small Business Administra-
tion loans or the right to contract with the Federal Government; and as researchers,

they can lose medical, engineering, scientific, and academic grants.4!

Judges do not have unlimited discretion in imposing these restrictions:
housing, welfare, Social Security, and veterans’ benefits cannot be withdrawn
under this statute. Moreover, time limits are placed on disqualifications: one
year for a first possession offense, up to five years for second offenses; those
convicted of trafficking crimes may be declared ineligible for five- and ten-year
periods for first and second convictions but are rendered permanently ineli-
gible by a third conviction.*

In addition to its direct statement of penal aims, the program also differs
from most other collateral sanctions regimes in that it maintains its own da-
tabase. Where most such restrictions rely on some combination of disclosure,
general-use criminal databases, and ad hoc research, the BJA’s “Denial of Fed-
eral Benefits Program Clearinghouse” compiles and maintains a list of con-
victed individuals and which benefits are denied each of them. The database
held about seven thousand cases as of 2001. As the BJA explains, not just “fed-
eral agencies and lending institutions” but also “nonfederal persons” access the
database as needed—indeed, federal agencies as well as organizations in charge
of certain federally funded awards or benefits “are required to consult the De-
barment List” prior to allocating funds.*

A final federal sanction is deportation of noncitizens, a particularly complex
and weighty policy—and one whose doctrinal status changed in 2010 due to a
landmark Sixth Amendment decision by the U.S. Supreme Court. As the Court
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has acknowledged, deportation is “at times the equivalent of banishment or
exile.”*> Several federal statutes list crimes that subject aliens and permanent
residents to mandatory deportation, including narcotic offenses likely to bring
only relatively minor sentences for citizens.*® Legal permanent residents con-
victed twice of crimes of “moral turpitude” may be removed from the country
regardless of how long they have lived in the U.S., and regardless of whether
those offenses are felonies or misdemeanors; the Immigration and Naturaliza-
tion Service (INS) may deport any alien convicted of an aggravated felony at
any time.” Remarkably, more than 900,000 people were deported from the
U.S. because of their criminal status from 2000 to 2009.* Formally, deporta-
tion is sometimes imposed at the discretion of the INS, immigration judges,
and the Board of Immigration Appeals, rather than automatically. Until the
Supreme Court’s decision in Padilla v. Kentucky (2010), that fact had been key
to defining deportation as an “indirect” rather than “direct” sanction.

In Padilla, the Court ruled that the Sixth Amendment requires defense
counsel to apprise their noncitizen clients of the possible deportation conse-
quences of a conviction. Noting dramatic changes in recent decades to federal
immigration law, the Court observed that deportation is now “virtually inevi-
table” and “nearly an automatic result for a broad class of noncitizen offend-
ers.” Those facing deportation once had avenues short of Presidential pardon
by which to win relief, but judges, the INS, and the attorney general have seen
their relief authority severely restricted by a series of Congressional statutes.
Calling deportation a “harsh” consequence and a “drastic measure,” the Padilla
Court found that its automatic nature now gives deportation such a “close con-
nection to the criminal process” that lawyers fail their Sixth Amendment duties
if they fail to inform noncitizen clients—particularly those engaging in plea
bargaining—of their jeopardy. Notably, the Court added deportation advice
to counsel’s Sixth Amendment duties while calling this sanction “uniquely dif-
ficult to classify as either a direct or a collateral consequence.”®

Thus, a wide range of rights and benefits are withdrawn under direct au-
thority of national law, some automatically and others at the discretion of
judges and bureaucrats. Some explicitly identify regulatory aims and a few
openly pursue punitive goals, but most do not articulate their purposes. Many
restrictions in national law, meanwhile, operate in a very different way, one

mediated by the American federal system.
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Federal law grants states a measure of flexibility in how they impose re-
strictions in at least four major areas: availability of driver’s licenses; provision
of public assistance and food stamps; access to public housing; and parental
rights. Under a 1992 law, states must either remove driver’s license privileges for
at least six months from a person convicted of any drug offense, or enact both
legislative and gubernatorial statements opposing this rule. Failure to do one
or the other would result in a 10 percent reduction in certain federal highway
funds.™ In essence, here the federal statute erects a default policy, requiring
states to actively refuse to strip driving privileges from drug offenders. States
have responded in varying ways: as of 2003, twenty-seven had opted out of the
suspension requirement, seventeen employed a six-month penalty for first of-
fenders, four put in place a restriction lasting longer, and two states employed
shorter bans.!

A similar structure—federal default policy of exclusion, with an “opt-out”
avenue—exists with regard to cash assistance and food stamps. Under the Per-
sonal Responsibility and Work Opportunity Reconciliation Act of 1996, anyone
convicted of a drug felony is permanently barred from these benefits. But states
are allowed to opt out of that exclusion, either entirely or in part, and in the
years since have erected widely varying policies.*? Twelve states have eliminated
the TANF/food stamp ban entirely; twenty-three employ the ban, but limit it in
significant ways, imposing it only on more serious offenders or facilitating res-
toration via treatment, testing, or the passage of time, for example; and fifteen
states adopted the federal ban without modification.”

Housing policies feature a different mix, with local agencies authorized to
wield a good deal of discretion. Federally funded housing authorities are re-
quired by federal law to evict and permanently exclude anyone convicted of
certain sex offenses and narcotics crimes. Other statutes, however, enable hous-
ing authorities to determine not only which crimes bring eviction and exclu-
sion, but for how long, as well as whether arrests not leading to conviction
merit exclusion; notably, an offender’s family members may also be evicted,
even if they commit no crime.** Federal law includes classic regulatory lan-
guage: a public housing agency may “establish standards that prohibit admis-
sion” of anyone the owner thinks “may interfere with the health, safety, or right
to peaceful enjoyment of the premises by other residents.”>

Parenting rights are also restricted by federal law. The Adoption and Safe
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Families Act of 1997 requires states to perform background checks on potential
adoptive and foster parents in order to receive Social Security payments, and
recommends that states bar certain classes of offenders from being foster or
adoptive parents permanently and drug offenders for five years. Until a 2006
statute removed this flexibility, states were allowed to follow those rules or opt
out and create their own policies; thirty-five weighed each applicant’s offense
individually, while fifteen barred all people with felony records from adoptive
or foster parenting.”® (Many states consider a felony conviction evidence of a
parent’s “unfitness” to supervise or care for their children, with state policies
varying both in terms of the length of any such suspension and which offenses
it applies to.)*’

Numerous sanctions exist in national law, then, some implemented with
considerable discretion and variation by federal agencies and state govern-
ments. But state law proper contains even more restrictions on the rights, ben-
efits, and privileges available to former offenders—hundreds in some states,
according to scholars who have sought to tally them.*® These include core po-
litical activities such as jury service. State courts handle the vast majority of
American criminal and civil trials, and most states join the federal government
in preventing former felons from serving on juries. As of 2003, thirty-one states
barred felons from juries.” Meanwhile, the policy of barring felons from vot-
ing—“felony disenfranchisement”—has received a great deal of attention in
recent years, and these laws too vary across state lines. The U.S. Supreme Court
has said all state criminal disenfranchisement laws are constitutional, except-
ing only those explicitly motivated by racial bias.®’ As of 2010, two states allow
incarcerated felons to vote; in thirteen, anyone who is not incarcerated may
vote, but felons in prison cannot; in twenty-four, anyone incarcerated as well as
some people on parole and/or probation may not vote; and in eleven states, at
least some people no longer under sentence are barred from voting, either dur-
ing a waiting period or indefinitely.®! State notification and restoration rules
amplify the variation.

State employment restrictions can be placed into three general categories.
First is public employment—six states bar all felons from government jobs
permanently, while one does so for a three-year period and six others exclude
only those convicted of certain offenses.®?> Second, many states preclude felons

from working in specific occupations. Some of these positions involve vulner-
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able populations, such as children or the elderly, but most do not. Third, states
regulate occupational licensing requirements, and many of these standards ei-
ther explicitly reject those with previous convictions or require that an appli-
cant possess “good moral character,” a standard former offenders are often said
to fail. By one tally, something like six thousand occupations are licensed in at
least one state; jobs closed to a person with a felony conviction typically include
pumping septic tanks, tending bar, mending teeth, and cutting hair.®* The re-
sult is that only someone able to hire an attorney or other expert to “guide you
through a panoply of bureaucratic hoops” is likely to win a state license.*

The legal landscape regarding employment is complex. Rather than a black-
or-white world in which former offenders are completely barred from scores
or hundreds of professions, the reality is that a given offender may face restric-
tions in a given professional field, which may be waivable after a certain period,
depending on various discretionary decisions and the details of state law and
administrative policies. Fourteen states prohibit employment discrimination
against qualified applicants solely because of criminal history; two-thirds of
states have enacted some legislation requiring that a conviction be “reasonably”
or even “directly” related to the work in question—for example, in order to
justify termination or refusal to hire. In many states, however, that restriction
applies only to public employers and licensing agencies.®® But the most com-
prehensive analysis of these laws concludes that while they do “look good on
paper,” their force is severely limited by the existence of a wide array of separate
licensing requirements and employment restrictions and, particularly, by the
absence of enforcement mechanisms.®

The question of licensure brings us to the expanding use of criminal back-
ground checks by employers. Ample evidence shows that a criminal record
“presents a major barrier to employment.”®” Private employers’ decisions might
seem to fall outside the ambit of collateral sanctions proper, if collateral sanc-
tions are defined as consisting only of explicit governmental exclusions.®® But
in fact, consideration of a criminal record by private employers is an activity
fully visible to and regulated by public policy. In effect, various state policies
either tacitly or explicitly authorize the rejection of a job applicant because of
past criminal activity.

First, over the last two decades states have increasingly funded and facili-

tated the on-line availability of criminal history information, either by main-
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taining databases themselves or selling data to private companies which charge
a fee for searches. States then need to decide how much arrest and conviction
information will be available—to whom, for how long, and with what removal
or closure options after the sentence, for example. As of 2006, fourteen states
allowed unrestricted access to all criminal records, while others limited such
access in various ways, such as by only providing records of those currently
serving sentences.® As many as 71 million Americans have arrest records on file
in various state databases.”” Naturally, many of those arrests never resulted in a
conviction. But in thirty-six states, public and private employers and licensing
agencies may inquire about and consider arrests that never led to a conviction
in making hiring decisions.” (In effect, not conviction or even indictment but
arrest may legally be treated as proof of culpability and bad character.) Other
states have put in place several different levels of protection for people with
criminal histories, ranging from sealing of arrest records not leading to convic-
tion to clearing and expungement of convictions.”?

Employer background checks sit at the margin of collateral sanctions as I
am defining the term here. Unlike other consequences of felony convictions,
private-employer hiring decisions are not themselves state actions, yet they are
behaviors regulated by government. As one critic writes, this aspect of the col-
lateral sanctions “rule regime” represents “not merely the government stepping
aside to allow private discrimination against ex-offenders, but rather active
government construction and maintenance of excessive barriers blocking ex-
offenders’ re-entry into productive society.””® Indeed, U.S. courts have agreed
that some such barriers are excessive, invalidating them as violations even of
the deferential rational-basis standard courts traditionally employ when non-
fundamental rights of unprotected classes are limited. In these cases, courts
have called for more limited policies that establish a closer connection between
the nature of the offense and the public-safety interest in a particular profes-
sion.” But the strongest such rulings have related to flat bans on public employ-
ment of all former felons, leaving other restrictions in place.

A similar state of affairs exists with regard to private rental housing. Bars on
access to federally funded housing for people with criminal convictions clearly
qualify as collateral sanctions. But only about 5 percent of all rental households
in the U.S. are in public housing.”” Meanwhile, private landlords have dramati-

cally expanded the use of criminal background checks to exclude potential ten-
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ants—sometimes after having undergone “landlord training programs” run
by local police departments, which may grant official certification to property
owners completing the training.”® Thus governments endorse, shape, and sup-
port this restriction: a federal program allows local housing authorities to ex-
clude former offenders, and private property owners are sometimes trained by
police in how to avoid renting to people with criminal records.

Most collateral sanctions lack an expiration date, making it difficult for a
former offender ever to remove the taint of criminal conviction: serve their
time, pay their debt, and rejoin society as a citizen in full. States do offer some
procedures by which a former offender may petition a court or other office to
lift some burdens accompanying a state conviction, whether by sealing a record,
expunging a conviction, awarding certificates of rehabilitation or certificates of
relief, or granting a full pardon. But as former U.S. pardon attorney Margaret
Colgate Love shows, each of these procedures offers only limited relief: “[ T]here
is not a single jurisdiction in the country whose criminal law incorporates a
formal mechanism for recognizing rehabilitation that is routinely available to
all offenders who can qualify.””” Differing bureaucratic means of addressing
collateral sanctions, and different uses of common terms, can bring serious
costs to former prisoners. Despite the common use of the term “ex-felon,” for
example, there really is no such status: a person must assume she is a “felon”
forever. So, for example, someone able to win a business license despite a long-
ago conviction is still subject to numerous other restrictions and faces serious

criminal charges if she abridges those limits.”

A “Potential Hybrid”: Collateral Sanctions
and the Criminal/Civil Divide

In the 1958 case Trop v. Dulles, the U.S. Supreme Court declared that disen-
franchisement—an old and archetypal collateral sanction—aims to “designate
a reasonable ground of eligibility for voting,” and so “is not a punishment but
rather a non penal exercise of the power to regulate the franchise.”” Trop’s clas-
sification of the sanction has become something of an “interpretive fact,” to
borrow Ronald Dworkin’s term: a conclusion for which judges need no evi-
dence. As David Faigman points out, though, interpretive facts can be danger-

ous, resisting reexamination and threatening to “petrify” despite new data.*’ In
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the half-century since Trop, “real-world facts”® have transformed the impact of
collateral sanctions, but Trop’s view of collateral consequences remains the con-
sensus among American courts (though not without exception). Because such
restrictions are “administered largely outside of the criminal justice system,”
most courts have treated them as “mere civil regulation.”®?

“[I]ndividuals are hurt,” as one nineteenth-century commentator summa-
rized the judicial view, but “such hurting is only an incident to the purpose of
the statute and is not, properly speaking, a punishment at all.”® The tension in
that language illustrates the deep uncertainty surrounding collateral-sanctions’
straddle of the civil and criminal law. At the most general level, there is wide
agreement that these policies combine both penal and regulatory elements, but
beneath the surface lies sharp disagreement and a great deal of variation.

Though most doctrine is of newer vintage, the U.S. Supreme Court has
wrestled with the regulatory/penal conundrum at least since the Civil War. In
the 1866 case Ex Parte Garland, for example, a bare majority of the Court re-
jected a statutory requirement that lawyers admitted to the Supreme Court bar
take a loyalty oath excluding former Confederates and their allies. The Court
concluded the oath requirement was actually a punishment—and an uncon-
stitutional ex post facto one. “[E]xclusion from any of the professions or any
of the ordinary avocations of life for past conduct,” wrote Justice Field, “can be
regarded in no other light than as punishment for such conduct.” Dissenting,
Justice Miller argued forcefully that taking an oath was no trial, and restriction
of the bar no punishment—no more so than were the requirement that the
President be native-born or that the franchise be restricted to whites.®*

In the century and a half since Garland, U.S. courts have erected a “formal-
istic distinction” dividing direct and collateral sanctions.® Despite the Garland
majority’s view, courts now define most collateral consequences as regulatory
and preventive: meant “to protect society from the ex-offender’s corrupting in-
fluence,” and to “prevent the commission of future offenses by ex-offenders.”s
Implementation aligns with purpose: when administration of a sanction by
nonjudicial actors is required, a consequence is defined as collateral, indirect,
and discretionary. “[W]here the consequence is contingent upon action taken
by an individual or individuals other than the sentencing court—such as an-
other governmental agency or the defendant himself,” as the Ninth Circuit put

it in 2000, “the consequence is generally ‘collateral.”®” Another distinction con-
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cerns the difference between a disadvantage based on conduct and one follow-
ing conviction, the focus of a prominent 1898 Supreme Court decision relating
to New YorKk’s policy of stripping the ability to practice medicine from anyone
convicted of a felony.*® Today, sex offender registration and confinement are
probably the only commonly imposed sanctions explicitly premised on con-
duct rather than conviction.*

A new federal statute builds into American law sharpened definitions of col-
lateral consequences, employing a distinction first developed by the American
Bar Association in 2003. Collateral “sanctions,” says the Court Security Act, are
restrictions imposed automatically upon conviction, while “disqualifications”
are those penalties a court, agency, or official is authorized but not required to
impose.”® This important distinction (one which, notably, does not resolve the
penal/regulatory question) may gain wide currency, but this chapter employs
the terms more or less interchangeably, clarifying details of implementation as
needed.

Defining these burdens as civil regulations rather than punishments carries
significant implications. If defined as punishment, a penalty imposed on peo-
ple convicted before that restriction was enacted may violate the Ex Post Facto
clause (as we saw in Garland). Moreover, a defendant must be made aware of
all criminal penalties to which he is subject before he can plead guilty—mean-
ing pleas could be invalidated if defendants were not fully informed of collat-
eral sanctions. As a result of the 2010 Padilla decision, this is now the law with
regard to deportation: if counsel do not inform noncitizens of the deporta-
tion consequences of a conviction, any subsequent plea deal can be thrown
out. (Notably, however, even as it called deportation “sometimes the most im-
portant part” of the penalty levied on noncitizen offenders, the Padilla Court
avoided an explicit reclassification of deportation as a direct and punitive con-
sequence.) Since the numerous other collateral consequences faced by people
with criminal convictions are not punishments, lawyers do not need to ap-
prise defendants of the collateral consequences they face prior to a guilty plea,”
judges do not need to articulate them at sentencing (with occasional excep-
tions, as we have seen), and appellate courts need not inquire into their com-
patibility with core punitive requirements of “proportionality and desert.”*?
In light of this, Jenny Roberts concludes that courts’ separation of direct and

collateral consequences has emerged from judicial perceptions of the needs of
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the plea-bargaining process. “By strictly circumscribing the category of direct

consequences,” Roberts writes,

courts promote finality and efficiency in the plea bargain process. The fewer con-
sequences that a defendant must be aware of prior to a guilty plea, the simpler and
more efficient the plea process and the lesser the chance of a post-conviction attack

upon the guilty plea based on a failure to warn.”

Despite this judicial consensus, commentators from a variety of perspec-
tives have concluded that collateral sanctions are “a legal burden constituting
punishment.”** One authority concludes that imposing these restrictions “has
become an increasingly central purpose of the modern criminal process.”*
The National Conference of Commissioners on Uniform State Laws recently
called collateral sanctions “what is really at stake, the real point of achieving a
conviction.””® And the president of the National District Attorneys Association
in 2001 described collateral consequences as “simply a new form of mandated
sentences.””” “Virtually every felony conviction carries with it a life sentence,”*®
concludes one critical analysis.

Drug-offender restrictions and disenfranchisement laws both offer a par-
ticularly acute kind of ambiguity, in that prominent legal interpreters differ
sharply over whether they are civil or criminal in nature. As we have seen, un-
der a federal law in place since 1988, some federal collateral sanctions imposed
on drug offenders have been imposed with discretion by sentencing judges,
and explicitly identified as punishments by the BJA. U.S. courts convention-
ally define as “indirect” only those consequences not imposed by a sentencing
judge,” yet judges have not concluded that the restrictions imposed under this
statute are “direct” penalties. Moreover, in 2008 the Eighth Circuit interpreted a
similar drug-offender statute as imposing a mere “civil remedy,” not a “criminal
penalty.” Rejecting the argument that the removal of access to federal student
loans on the basis of a drug conviction was double jeopardy, the panel con-
cluded that Congress intended the measure to be regulatory rather than penal.
(Intriguingly, the Eighth Circuit did note the possibility that a statutory scheme
might be “so punitive in purpose or effect as to transform what was clearly in-
tended as a civil remedy into a criminal penalty.”)!%

Laws stripping offenders of the right to vote, meanwhile, can be seen to pur-

sue punitive ends (affecting the disenfranchised in a retributive, incapacitative,
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or rehabilitative way, or deterring other would-be criminals), or as aiming to
protect the integrity of the franchise—regardless of any effects it might have
on the disenfranchised person. Before surfacing in Trop, this latter, regulatory
answer appeared in a more metaphorical guise in an often-cited 1884 Alabama
Supreme Court ruling. The “manifest purpose” of denying suffrage to ex-con-
victs is not to punish, that court said, but instead “to preserve the purity of
the ballot box, which is the only sure foundation of republican liberty.” This
restriction, said the Alabama court, is “imposed for protection [of the ballot
box], and not for punishment.”!® A Massachusetts U.S. District Court also
chose the regulatory path in a 2007 ruling. People convicted and imprisoned
before a state constitutional provision disenfranchised them in 2000 argued the
restriction constituted an unlawful additional penalty. Citing Trop, the judge
declared that their disenfranchisement had not actually been a punishment at
all: the sanction was “intended to be primarily civil and regulatory, rather than
punitive, in nature.”!%?

However, numerous authorities have concluded that suffrage restrictions
are punitive. In 1995 a federal judge described disenfranchisement as “the
harshest civil sanction imposed by a democratic society,” an “axe” by which a
person is “severed from the body politic and condemned to the lowest form of
citizenship.”'® Historian Alexander Keyssar writes of criminal disenfranchise-
ment that “the punitive thrust clearly was present for much of the nineteenth
century.”!™ Contemporary advocates of the policy routinely describe disen-
franchisement as “one form of punishment,”'* and “part of the sanction for
a specified . . . crime.”!% Wrestling with this difficulty, the 2007 Massachusetts
court ultimately acknowledged that disenfranchisement is a kind of “potential
hybrid.”!%” In 2000, a Canadian judge used the same language, calling disen-
franchisement “a hybrid which possesses elements of the criminal sanction as
well as elements of civil disability based on electoral law.”1%¢

All this uncertainty contributes to uneven imposition of collateral sanctions,
including in the courts. While evidence is still fragmentary, collateral conse-
quences do surface in the criminal-justice process, despite the widespread as-
sumption that such sanctions are silent in the courtroom (setting aside those
federally imposed restrictions imposed only at judicial discretion). Criminolo-
gist Jeremy Travis first used the term “invisible punishments” in 2002, noting

that these restrictions “are not considered part of the practice or jurisprudence
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of sentencing.”'” Others characterize such sanctions as “a secret sentence.”!!
Compared to a formal sentence or a prisoner’s jumpsuit, collateral consequences
are certainly aptly described as invisible, and their ambiguous criminal/civil
character helps obscure them from public view. However, some judges, prosecu-
tors, and defense lawyers do incorporate such sanctions into their routine prac-
tice—while sometimes within the same jurisdiction, others do not.!!! A recent
survey of state-court judges found that while there is much variation in how
collateral sanctions appear in criminal trials, in fact defense attorneys, prosecu-

tors, defendants, and judges do regularly discuss these policies in court.!!?

Are Collateral Consequences “De-centered” Regulation?

As we have seen, many collateral sanctions are said to pursue classic regu-
latory aims, reducing risk and protecting the public’s “health, safety, or right
to peaceful enjoyment,” as the federal law enabling housing officials to expel
offenders puts it. The important stream of scholarly literature exploring the
“new regulatory state” provides a measure of leverage toward understanding
the growth and character of collateral sanctions. As Julia Black writes, analyses
of decentered regulation emphasize that the state no longer holds a monop-
oly on the ability to regulate our behavior. In this account, the public/private
distinction does little to help sort the fragmented regulatory arena, since such
authority is now routinely exercised by businesses and a variety of other social
actors, each wielding various amounts and types of autonomy and power.

This perspective sheds important light on the collateral consequences re-
gime. First, as a matter of formal law, such restrictions are scattered throughout
national and state statute books, rather than in a single chapter of the criminal
code. Meanwhile, in a practical sense, most are directly imposed not by a sen-
tencing court but by other governmental and private entities, including many
with no direct connection to criminal justice. Collateral sanctions convert pun-
ishment to an activity “diffused throughout society,” as Black writes of decen-
tered regulation; government disperses a measure of this authority to various
social actors.!® Recall here the language of the Ninth Circuit in Littlejohn, de-
fining collateral sanctions as those “where the consequence is contingent upon
action taken by an individual or individuals other than the sentencing court.”!*

As the National Conference of Commissioners on Uniform State Laws writes
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of collateral consequences, “In a high percentage of cases, the real work of the
legal system is done not by fine or imprisonment, but by changing the legal
status of convicted persons.”!'

Collateral sanctions policy decentralizes and distributes to housing, licen-
sure, welfare, and election-administration officials (among others) the work of
punishing offenders, moving much of that activity away from criminal-justice
institutions. In this way such restrictions create an “archipelago of governance,”
in Clifford Shearing’s term for post-Keynesian regulatory structures.!'® That
dispersal is at least sometimes clearly motivated by the desire to save money. For
example, in explaining the Denial of Benefits program, the Bureau of Justice
Affairs notes that its restrictions can serve as “alternatives to more traditional
and often more expensive forms of punishment.”!” Proposing driver’s-license
suspensions for drug users, Congressman Gerald Solomon told the U.S. House
that “this approach will cost the Government little.”!'¥ Where nongovernmen-
tal institutions (including business organizations) become relatively well de-
veloped, their “infrastructure and expertise ... [become] a potential resource
the overburdened state can use to help resolve its crises.”!'” The costs of some
restrictions are decentered all the way down: licensing agencies, for example,
sometimes make applicants pay for their own background checks.!?

There are real limits, though, to how well new regulatory theory captures
collateral consequences. Most simply, the core of the decentered approach is
that private actors, rather than the state, direct policy.'*! By contrast, collateral
sanctions are put in place by law, and while housing and employment decisions
regarding people with criminal records are primarily made by nongovernmen-
tal actors, I have argued that even these restrictions are at least tacitly and in
some ways explicitly shaped by public policy.

The BJA’s Denial of Federal Benefits Program (and the Anti-Drug Abuse Act
of 1988 that set it up) illustrate the regulatory paradox. Here the withdrawal
of benefits is quite “centered,” in that it is not only defined in federal law but
also imposed in court. Moreover, the bureau retains its own database of in-
eligible offenders, created at government expense. Yet recall that the BJA also
distributes responsibility for enforcing these bans, requiring “non-federal per-
sons,” including lending institutions, universities, contractors, and anyone ad-
ministering any kind of federal grant, to check that database before distribut-

ing money or benefits. Collateral sanctions are decentered in important ways,
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and understanding them will help criminological scholars move away from a
too-close focus on “the old state institutions of police-courts-prisons,” as John
Braithwaite has urged.'?? But these policies are too state-directed to qualify as a

clear instance of “new regulatory” criminal law.

“Expressive” Punishment?

Ultimately, regulatory analysis alone falls short because so many collateral
consequences are indeed punitive in one way or another—purpose, effect, pub-
lic meaning, or mode of administration. That is, while they may seek to protect
the public interest (making housing developments safer, minimizing the num-
ber of barbers likely to pull a Sweeney Todd), collateral sanctions also manifest
important punitive characteristics. Yet many of the central frameworks on of-
fer in the criminological literature do not quite fit collateral consequences. For
example, David Garland writes eloquently of the recent decline of rehabilitative
ideals and the rise of punitive and “expressive justice” rationales, together with
the “language of condemnation and punishment.” Public shaming and humilia-
tion, modes of punishment long discarded, have returned, as have “the symbolic,
expressive, and communicative aspects of penal sanctioning.”'?* Such ideas may
well have contributed to the proliferation of collateral penalties. But it is not at
all clear that collateral restrictions qualify squarely as “expressive” penalties.

All law “speaks” in various ways to various audiences.'** Emile Durkheim
argued that penal sanctions articulate the conscience collective, helping to build
social solidarity precisely because they reflect and embody the moral sense of
society. Durkheim saw punishment as the “collective expression of shared moral
passions,” a “voiced” response to crime that provided “reinforcement and reas-
surance” to those same moral sentiments.'” Indeed, Durkheim regarded its com-
municative work as punishment’s true purpose: societies should make wrongdo-
ers suffer in order to convey a moral message, not in pursuit of utilitarian goals
like shaping criminals or deterring would-be offenders. Though challenging
some elements of his approach, leading voices in contemporary criminology
share Durkheim’s sense that punishment operates as “a communicative and di-
dactic institution.”'?® Garland, for example, writes of “penal practices, discourses,
and institutions” as part of the “generative process” through which culture is

produced and reproduced.'?” Jonathan Simon contends that criminal laws “have
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always served as the definitive grammar of American democratic governance,”’
and today hold the power to help define our communities and indeed our very
selves.!?® From this vantage, collateral sanctions express a generalized contempt
for people with criminal convictions, coupled to a vision of the political and
economic arenas as places of acute scarcity and zero-sum competition.

Judicial pronunciation of a sentence may be punishment’s core communica-
tive act, and convicted offenders, prisoners, and penal professionals its primary
audiences. But punishment produces social meaning “beyond the immediacies
of condemnation,” as Garland puts it. Modern politicians understand that the
ultimate audience for penal symbolism is the public, and they deploy penal
language skillfully to manipulate the sentiments of that audience.'” Though
examples are scattered, we can find some communicative performances in leg-
islative enactment of collateral sanctions policies. Congressional discussion of
recent crime bills has certainly manifested all kinds of emotion, with legislators
describing offenders as “animals,” “thugs,” “predators,” and generally invoking
the specter of “non-human forms of danger.”!*° Few collateral-sanctions poli-
cies have such an extensive explanatory gloss, but we have seen that the Bureau
of Justice Assistance explicitly identifies didactic purposes behind the Denial
of Federal Benefits Program, with its aim of “alerting” students, entrepreneurs,
and pilots about the severe consequences their casual drug use could bring. We
have also heard some appellate judges speak of the punitive effects of collateral
sanctions such as disenfranchisement.

Collateral consequences, then, convey important truths about the contem-
porary American political regime, and occasional statements by politicians,
judges, and bureaucrats amplify their expressive character. But beyond these
relatively macrolevel types of articulation, the expressive approach’s applicabil-
ity to collateral consequences has two serious limitations. The first is a ques-
tion of practice and audience, the second a matter of fundamental definition.
First, Durkheim’s account, for example, engages most closely with the sym-
bolic meaning of penal ritual, particularly those punitive events with intense,
ceremonial character.””! Garland too emphasizes the “dramatic, performative
representation” by which punishment speaks, though he also follows the im-
pact and diffusion of penal vocabularies more generally.'*? And when James Q.
Whitman writes of the “degradation” accomplished by modern punishments,
he is most concerned with degrading acts: sentences that are spoken and pun-

ishments that are performed.'**
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For all the contempt they manifest for the convicted, most collateral sanc-
tions are quiet. Joel Feinberg made this point almost forty years ago in a pre-
scient bit of collateral-sanctions analysis in his famed exploration of “the ex-
pressive function of punishment.”*** Discussing New York’s 1961 law revoking
driver’s licenses from those convicted of violating the antisubversive Smith Act,
Feinberg wrote that this “cruel law” was severe and motivated by punitive in-
tent, but lacked “the reprobative symbolism essential to clear public denuncia-
tion.” Strictly speaking, Feinberg wrote of the Smith Act ex-convicts, “[T]hey
have not been punished; they have been treated much worse.”!**

Second, we must recall the core concern of this chapter, which is that most
contemporary American collateral restrictions are not explicitly defined as pe-
nal policies in the first place. Authors such as Durkheim, Garland, Simon, and
Whitman rightly identify diverse ways the creation, imposition, and rhetoric
of criminal law can speak to various audiences. But a common assumption
running through these analyses is that the policies in question are indeed un-
derstood to be criminal laws. As we have seen, some judges, politicians, and
bureaucrats describe some collateral-consequences laws that way, but the un-
derstanding is far from general.

This highlights an important failing of contemporary collateral sanctions
law, one often overlooked in part because virtually all close analysis of collateral
consequences is critical of such policies. In fact, advocates of such restrictions
have a great deal to lose from their murky, ill-defined legal status. Occasional
denunciatory statements by politicians and other officials in the context of col-
lateral-consequences policies do, to be sure, convey general truths about the
mean status of people with criminal convictions in the U.S. today. But because
they are not articulated in the criminal law proper, surface only erratically in
court, and are usually imposed in nonpenal institutions and settings, such poli-
cies can only feebly fulfill those core expressive functions of punishment con-

cerned with defendants, convicted offenders, and the public.

“Actuarial Justice?”

In a few important ways, collateral sanctions fit the penological theory and
pattern of implementation that Feeley and Simon have called “actuarial jus-
tice,” particularly if we attend to David Thacher’s recent interpretation and ap-

plication of that approach.'* First, rather than focusing on close and direct
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examination of a unique person, actuarial justice tries to reduce risk by clas-
sifying people based on “a virtual identity stored in dossiers and databases.”**
As Thacher writes, instead of trying to “create an orderly society by reshaping
individual souls, the new penology does so by preemptively excluding those
predicted to be disorderly.”!3

Second, actuarial justice disperses crime-prevention and punishment work,
“extending its reach substantially compared with what would be possible
through the criminal justice system alone.”’* Where collateral sanctions poli-
cies require those selling guns, handing out driver’s licenses, assembling juries,
or allocating student loans to deny someone with a criminal record access to a
right or privilege, they illustrate that diffusion. Where they do reach nongov-
ernmental actors, collateral sanctions encourage private crime prevention—
with governmental support and supervision.

Third, as Thacher’s discussion of the use of background checks by land-
lords illustrates, actuarial justice rests directly on institutional capacity—and
particularly on ready access to criminal-records information—at least as much
as on moral and cultural attitudes.'* Of course, the relevant resource here is
criminal-records databases; we might also note that state and local elections
officials have recently been supported in their policing of the boundaries of
the franchise by the 2002 Help America Vote Act, which requires states to cre-
ate new, computerized statewide voter rolls and to coordinate those lists “with
State agency records on felony status.”!!

But actuarial behavior is by definition highly rational, based on a close and
careful calculation of risk, benefit, and costs. The term may capture reasonably
well the process a landlord engages in when he refuses to rent to a former in-
mate: even if the landlord does not actually run the numbers, such a refusal is
based on a logical analysis of the risk entailed in renting to a specific individual
weighed against any loss in competition among buyers. But most collateral
sanctions are imposed automatically and broadly. Actuarial justice moves away
from a morally driven emphasis on blame and intent to a “utilitarian focus on
consequences,”**> but many collateral sanctions do not even identify the specific
consequences they aim to prevent, let alone link them with evidence in cost-
benefit risk analysis. The formation of these policies appears to be motivated at

least as much by moral concerns as by exacting logics of risk.
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Collateral Sanctions, Penal Institutions,
and the State-Building Puzzle

Several writers conclude that the carceral state has now become “a key
governing institution in the United States.”'*> As Braithwaite puts it, “[T]he
Keynesian punitive state stands alone as the major exception to ‘the hollow-
ing out of the state’”!** The extensive, often permanent interventions in the
life course represented by collateral sanctions seem to further extend that state
power. In this vein, Loic Wacquant writes directly about collateral sanctions
as an example of the pernicious kinds of “classificatory activity” in which the
contemporary “carceral institution” engages.!*®

But do collateral sanctions really illustrate a robust state? These policies ex-
ert massive power—not only changing the lives of the millions of Americans
with criminal convictions but also shaping the workplace and the apartment
complex, the jury box and the voting booth. It is tempting to draw the conclu-
sion that such penalties thus manifest a strong state. Yet it may tax the term
“institution” too far to simply fold collateral sanctions into the “carceral insti-
tution.” With some exceptions, collateral sanctions are not imposed by crimi-
nal-justice institutions proper. Only with a real loss of analytic precision do we
define every institution touched by imprisonment (marriage, the family?) as
thus part of the carceral state. Policy areas affected by collateral sanctions are
institutions or formal organizations in their own right: the provision of public
housing, administration of elections, awarding of government grants and con-
tracts, and regulation of admission to licensed professions, for example. Indeed,
this is precisely the point: these activities are in practical and formal terms ut-
terly unconnected to the correctional process—until collateral sanctions come
along. Here collateral consequences manifest the development Jonathan Simon
describes as “governing through crime,” in which technologies and discourses
of crime and criminal justice have spread through all parts of society.*® While
collateral sanctions may not fit neatly into the “governing institution” Gott-
schalk writes of, elsewhere she offers the right metaphor, this time an organic
one with toxic connotations: these penalties represent the “metastasizing” of

carceral logics throughout American society.!*
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Autonomy, Equality, and American Citizenship

Loosely labeling former offenders as lifelong threats rather than rights-bear-
ing, autonomous persons, many collateral sanctions policies waste resources
and may imperil public welfare. They appear motivated by the contemporary
urge to degrade and stigmatize offenders (though they fail to express publicly
that contempt), and they are decentered in the style of late modern regulation,
franchising out a murky kind of authority to various bureaucracies and non-
governmental actors. Here the political pressures driving mass incarceration
meet the logic of the shrinking welfare state—the morally fired zeal to disgrace
and ostracize of the modern American carceral campaign, joining the zero-
sum logic of dwindling social provision.'* It’s a war of all against all for the last
job, college loan, or federal dollar, and casting out those who have committed
crimes has wide appeal.'*” The result is a substantive change in the content of
American citizenship.

In the 1958 case Trop v. Dulles, the U.S. Supreme Court called citizenship
“the right to have rights” (swiping the phrase from Hannah Arendt, who had
written it ten years earlier).'** Holding that citizenship cannot be withdrawn
as punishment for crime, Trop stands for a robust understanding of citizen-
ship—though in another case decided that year, the Court upheld the revoca-
tion of the citizenship of a man who had failed to report for military service
and voted in a Mexican election.'! Both Trop’s plenary conception of citizen-
ship and the prohibition on its removal as punishment are called into question
by modern collateral sanctions. Millions of Americans not under criminal su-
pervision and nominally full citizens are now legally unable to serve on juries,
own firearms, work in scores of occupations, serve in the military, or vote, and
may find themselves virtually unemployable thanks to the publicly supported
use of background checks.

Trop still matters—for example, Justice Brennan’s denunciation of the death
penalty in Furman v. Georgia relies on Trop’s “right to have rights” conception. !>
But its treatment of citizenship as binary category now appears oversimplified.
In the years since T. H. Marshall identified civil, political, and social elements
of citizenship in his famed analysis of the development of British law,'* citi-
zenship has become an ever more complicated and contested concept. Recent

work on immigration and alienage scrutinizes national membership as a “for-
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mal status category,’!>* while other literatures wrestle with the substance of citi-
zenship within borders, puzzling over problems of identity, equality, obligation
and virtue.'*> European scholars, meanwhile, have developed a rich literature
on limited citizenship, exclusion, and marginality, focusing on immigration,
labor, and the impact of declining social provision.'*®

Citizenship prompts an almost limitless set of questions, and many authors
have noted the difficulty of building a unifying theory. In different contexts,
saying that people live with diminished citizenship could mean their passport
has been taken away, that they lack the resources to enjoy the political rights
they do hold, or that they are systematically treated with disrespect in social
settings. In saying here that contemporary collateral consequences force us to
reconsider the nature of American citizenship, I do not pretend to offer a novel
definition or standard. Instead, I try to address two straightforward questions
prompted by these policies. First, how are we to understand the status of those
living with collateral sanctions? And second, what does the widespread imposi-
tion of such extensive postsentence restrictions suggest about the nature of the
contemporary American political regime?

Incarceration has long been accepted as a way democratic majorities can
incapacitate and punish offenders without violating their own core principles.
People under criminal supervision, of course, are temporarily stripped of es-
sential attributes of full citizens, in service of various incapacitative, retributive,
deterrent, and expressive goals. But that logic fails to capture the condition of
those facing our indefinite, ill-defined “piecemeal version of incapacitation.”**
It is hollow indeed to inform a person that his “punishment” has ended and he
retains “the right to have rights” when so many of the actual rights in question
are taken away. Citizenship is a kind of composite, a set or bundle of rights
and privileges. When many of those guarantees, protections, and immunities
are removed, the thing loses its shape and its core meaning, and a substantive
change in citizenship status occurs. Naturally, we will differ over the line-draw-
ing involved. But a person barred by law from serving in the military, sitting on
a jury, voting, working in many professions, parenting a foster child, and bor-
rowing public money to go to college, among other limitations, is no longer a
full citizen.

It is as if by commission of crime a person surrenders autonomy and re-

turns to the status of a child—deserving only to be disciplined, guided, and
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restrained as the state (acting here in loco parentis, if you will) sees fit. The
analogy draws us again, though, to the crucial, confounding temporal element
of most collateral consequences. Extending indefinitely after the sentence, they
place former offenders into a kind of childhood that never expires: “felon” is a
label that doesn’t come off. As one particularly insightful analysis concludes,
the status of former offenders in the U.S. thus resembles that of a “caste,” in that
their condition is one of semipermanent exclusion from political, economic,
and social spheres.!*

In some ways the diminished status of former offenders in the U.S. today
continues an old tradition, for our legal order has always created and contained
“second-class” citizens. The young United States rejected the British model of
formally “graded” citizenship, preferring that naturalized newcomers enter a
status “uniform and complete.”’® But through most of U.S. history and for
many different reasons, most of those enjoying that “uniform and complete”
status (indigenous peoples, women, African Americans, religious groups, im-
migrants, homosexuals, the poor) have all lived with serious restrictions on
their capacity to exercise core political rights and privileges of U.S. citizenship.
Subnational units, particularly states but also localities, have always played key
roles in drawing exclusionary lines and defining citizenship’s content.'®

Collateral sanctions thus continue a long-standing pattern and deepen some
old fractures, particularly those of race and class. What is different and damag-
ing about these policies is that they withdraw core attributes of citizenship in-
definitely from individuals who previously held them, and do so in a formal yet
murky fashion.!®! The cumulative effect is a qualitative change, a shift in kind
rather than degree. This reality is obscured by collateral consequences’ dis-
persed administration and cloudy status in American law. A further complica-
tion is that because so many are mediated by our federal structure, and because
not all sanctions attach to every offense, the status reductions of the modern
collateral-consequences regime are state-contingent, creating what Gottschalk
calls “gradations of citizenship” in America today.!*? For ex-offenders, perhaps
the question today isn’t so much whether a person is a citizen as how much
citizenship they have. Citizenship status should be a marker of common mem-
bership in a democratic political order, but former offenders will be forgiven if
they understand it as merely another reflection of political power—or, in their

case, power’s acute absence.'®?
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Modern democracies rest on a basic assumption that adult citizens not un-
der criminal supervision possess at least rough formal legal equality and the ca-
pacity to engage in political activity as autonomous agents. The legal creation of
millions of quasi-citizens lacking those minimal attributes seems to flout that
understanding. Instead, innocence—indeed, a history of innocence—is now a
prerequisite for the possession of American citizenship. The proliferation of
these restrictions suggests that instead of conceiving the polity as a community
of equals, and seeing its own role as the enhancement of individual autonomy,
the modern American state instead regards the polity as a household, the oc-
cupants of which must be disciplined and directed.

This metaphor emerges from Markus Dubber’s recent exhumation of the
concept of “police.” “Police,” Dubber shows, has for most of Western political
history connoted neither law-enforcement officials in uniforms nor even the
kind of regulations Americans have in mind when they speak of the “police
power.” Instead, police is the hierarchical mode of governance in which the po-
lis is treated as a household rather than a gathering of autonomous equals, and
in which values of justice and clarity are replaced by instrumental goals.'**

Even severe penalties, as Corey Brettschneider has argued, can satisfy core
democratic principles as long as their object is the “criminal qua citizen.”!¢®
By contrast, the police mode sees not persons but “resources to be employed,
and often enough threats to be eliminated.” “By regarding persons as threats,”
Dubber writes, “one abstracts from their capacity for self-government, their
autonomy.’'¢ Recall what Joel Feinberg said of the Smith Act ex-offenders
barred from driving: “[T]hey have not been punished; they have been treated
much worse.” In their conversion of former offenders into threats (in the jury
box, the voting booth, or the barbershop) and their disregard for the rights at
issue (a disregard enabled by their ambiguous character), collateral sanctions
are more police measures than legally constrained, rights-respecting penal
laws. “While there were other features that distinguished paupers from animals
and trees,” Dubber writes dryly of early poor laws, “the capacity for autonomy
wasn’t among them.”!*” Like those paupers (animals, trees), former prisoners
under the weight of collateral sanctions find that a relationship of basic po-
litical equality is replaced by a line dividing full citizens (holding the power to
govern) from former offenders (who are merely governed). To the extent that

they cannot conduct autonomous economic life and engage in political activi-
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ties such as jury deliberation, military service, and voting, it is not hyperbole to
say they are converted into objects.

Moreover, many collateral sanctions likely fail to achieve even instrumental
goals, because they are too coarse in their targeting and too casual in their as-
sumption of outcomes. As we have seen in considering the actuarial approach,
most such policies do not provide any clear means or metric by which the
householder-state may evaluate their effectiveness. Classic nineteenth-century
American police measures “envisaged a minutely detailed knowledge of the
population, its habits and activities, obtained by means of censuses and close
inspection, as well as an encyclopzadic range of regulatory controls governing
everything from foodstuffs to manners and dress.”'*® By contrast, modern col-
lateral-sanctions laws exclude vast classes of offenders from scores of activities,
often exhibiting a cavalier disregard not only for the rights and autonomy of
the offender but also for the substance of the policy realm at issue.

In fact, given that steady good work is one of the best predictors of desis-
tance from crime,'®® keeping ex-felons from productive employment and en-
gagement with other civic and social activities may well be a criminogenic pol-
icy. Harsh penalties can thus make specific communities less governable.'”® As
the National Advisory Commission on Criminal Justice Standards and Goals
said in 1973, the existence of postsentence legal restrictions likely “hardens the
resentment offenders commonly feel towards society in general.””! Parental
involvement in politics is one of the best predictors of a child’s electoral par-
ticipation, so widespread disenfranchisement may lead to geometric growth in
some communities in the number of people who cannot or do not vote, with
an accompanying decline in perceived state legitimacy.!”?

Because they are not squarely defined as either civil or criminal penalties,
these restrictions deprive citizens, legislators, and judges of basic metrics by
which to judge a given restriction’s rightness and performance—Ilet alone the
ability to subject punishments to the special scrutiny and heavy burden of jus-
tification democracy requires.'”> David Garland and Jonathan Simon observe
that when crime victims become the model citizen to whom government re-
sponds, and when the language of crime and fear of crime come to dominate
many different cultural sites, our political institutions suffer.!”* One example of
how this occurs is that when crime and security are invoked, certain questions

simply do not need to be asked: it is taken as given that a policy pursuing public
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safety is proper and just, and no critical examination of means and ends or the
distribution of costs and benefits is necessary. Theorizing an absence is always
tricky, but this partly answers the riddle of how collateral consequences have
expanded without sustained public examination of their nature, purpose, or
efficacy.

Collateral sanctions’ uncertain position astraddle civil and criminal law has
helped protect them from law’s scrutiny. What good would it do to shove them
one way or the other, if a willing legislature or judicial Hercules could do so?
In doctrinal terms, it might not make much difference. Commercial regulation
and criminal punishment both function as idioms of “apologetics” in Ameri-
can constitutional law, language that prompts courts to excuse any legislative
activity.!” In equal-protection terms, offenders are generally regarded as “both
responsible for their membership in their classification and morally culpable
for it,”17¢ and so not eligible for heightened judicial protection. The 2010 Pa-
dilla decision offers an intriguing Sixth Amendment angle from which federal
judges may approach collateral sanctions, but that ruling’s logic appears lim-
ited to deportation.!”’

A practical, promising reform movement effectively sidesteps the core am-
biguity this chapter has addressed, focusing on four salutary steps that can be
taken absent sweeping legislative or judicial change. First is simply achieving
greater visibility for these policies by establishing which sanctions are actually
imposed on offenders in a given jurisdiction. Pursuant to federal legislation
enacted in 2008, the American Bar Association is now working to compile and
publish a list of all federal and state collateral consequences, having received a
grant from the National Institutes of Justice to support such research.!”®

Second, and closely related, is the effort to help those involved in the crimi-
nal-justice process learn more about collateral consequences. In addition to
calling for states to collect all sanctions into a single title of the state code, or-
ganizations like the American Bar Association and the National Conference of
Commissioners on Uniform State Laws have pushed for defendants and those
leaving criminal supervision to be notified of these sanctions.!”” Reformers
urge the criminal-defense bar to incorporate collateral sanctions into a more
“holistic” understanding of their practice,'® and advocacy organizations like
the Bronx Defenders educate prosecutors and judges about collateral sanctions,

sometimes seeing charges and sentences altered.'®!
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Third, some states have moved toward reducing the number of restrictions
that permanently burden former offenders. One way this occurs is through “re-
entry courts,” special tribunals with the power to lift some sanctions; the ABA
and NCCUSL have called for laws expanding judicial power to relieve collateral
restrictions in individual cases. Among specific policies, disenfranchisement
laws and employment restrictions have both seen reform in the last decade.
Either through statutory change, constitutional amendment, or gubernatorial
action, eight states have done away with blanket lifetime felony disenfranchise-
ment, and several more have shortened or eliminated waiting periods or al-
lowed parolees and probationers to vote. Meanwhile, numerous states have
eased restoration through procedural changes, such as facilitating access to
forms or eliminating documentary requirements altogether.!®? Because some
states link eligibility for elective office and jury service with the right to vote,
disenfranchisement reform may have a kind of multiplier effect.!3? Yet while
voting-rights changes have been significant, they have also been quite moder-
ate: some violent and repeat offenders do remain disenfranchised for life in
about a dozen states, and to date no state has restored voting rights to prison-
ers—the policy most common in Europe.'®

In the employment realm, we have seen that public and private employ-
ers, as well as licensing boards, may refuse to hire or certify people specifi-
cally because of their previous engagement with the law. Six states now restrict
how public and private employers as well as licensing agencies may consider
convictions in making hiring and licensure decisions. For example, state law
may stipulate that a person cannot be rejected “solely” for this reason unless
the criminal conduct was “substantially related” to the work in question, and
require that evidence of rehabilitation be considered.!®> For many former of-
fenders, nothing is more critical to social integration and the achievement of
practical personal autonomy than steady employment, making this a particu-
larly important area for reform.

Fourth and finally, there is some evidence that American political discourse
may be moving slowly toward seeing people with criminal convictions less as
threats, and more as persons. In 2008, President Bush signed into law the Sec-
ond Chance Act, which provides grants, research funds, and support for new
re-entry service programs, alternative drug-offender treatment, and improved

education and mentoring in prisons, among other projects. To be sure, a pub-
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lic-safety frame pervades the statute—the latter part of its title is “Community
Safety Through Recidivism Prevention”—and intense fiscal pressure has con-
tributed to the new push for alternatives to incarceration. But the law places
the challenges of re-entry, reintegration, and rehabilitation squarely onto the
national policy stage, as the New York Times noted in reporting on the biparti-
san bill. This represents a “sharp change in attitudes about incarceration,” the
Times commented.!%

Such a change is necessary to meaningful, lasting reform. The U.S. has fi-
nally embarked on a serious examination of what Margaret Love calls “the
growing contrary pressures that seem to consign all persons with a criminal
record to the margins of society, and to a permanent outcast status in the eyes
of the law.”!¥” But a generation of legislators—along with the many state-court
judges who are elected—has learned to fear the “soft on crime” label. As long
as American political discourse ostracizes and vilifies all people with criminal
convictions, and as long as a narrow, retributive conception of justice domi-
nates our understandings of public safety, all the sunlight in the world may

bring about only marginal change in collateral-consequences policies.
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In the Prison of the Mind:
Punishment, Social Order, and Self-Regulation

SUSANNA LEE

This paper examines the relationship between punishment and regulation as
represented in Richard Price’s 1992 novel, Clockers. In particular, it considers
how obedience to regulation promises avoidance of punishment, even as regu-
lation is often imposed as part and parcel of punishment. I explore how that
variable relationship acts on individual subjects and consider how it is repli-
cated and elucidated through narrative construction.

A principal definition of regulation is state control or governance or direc-
tion by rule(s). Another and broader definition of the word is any mechanism
of control or direction. As Julia Black writes, “The main textbooks on regula-
tion identify three definitions. In the first, regulation is the promulgation of
rules by government accompanied by mechanisms for monitoring and enforce-
ment, usually assumed to be performed through a specialist public agency. In
the second, it is any form of direct state intervention in the economy, whatever
form that intervention might take. In the third, regulation is all mechanisms
of social control or influence affecting all aspects of behaviour from whatever
source, whether they are intentional or not.”! This third and broader definition
is sometimes described in terms of “meta-regulation.”? The present discussion
of the connection between regulation and punishment necessarily examines
the connection between the first and third forms of regulation: specifically, the
ways in which the third sort of regulation manipulates individual attitudes to-
ward—and thus ensures the social force of—the first sort.

Legal punishment, as Michel Foucault has detailed, is the handmaiden of
the first sort of regulation, its “mechanism for monitoring and enforcement,”
imposed by the police and the courts, the “specialist public agencies.” And yet,

punishment, that essential social and legal deterrent to the contravention of
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rules, is for Foucault not just an unpleasant consequence of disobedience;
rather, it precedes disobedience and so acts itself as an instrument of regula-

tion:

The art of punishing, in the régime of disciplinary power, is aimed neither at ex-
piation, nor even precisely at repression. ... The perpetual penalty that traverses all
points and supervises every instant in the disciplinary institutions compares, dif-
ferentiates, hierarchizes, homogenizes, excludes. In short, it normalizes. It is opposed,
therefore, term by term, to a judicial penalty whose essential function is to refer, not
to a set of observable phenomena, but to a corpus of laws and texts that must be
remembered; that operates not by differentiating individuals, but by specifying acts
according to a number of general categories; not by hierarchizing, but quite simply

by bringing into play the binary opposition of the permitted and the forbidden.?

With respect to the notion of differentiation and homogenization, which could
seem to contradict one another: differentiation as described here acts in the
service of homogenization. Individuals are differentiated from one another.
Positions within a hierarchical system are differentiated from one another. Hi-
erarchical systems, on the other hand, are meant to be homogenized, meaning
that social order must reproduce and remain identical to itself. That reproduc-
tion of social order belongs to the third definition of regulation: “mechanisms
of social control or influence affecting all aspects of behaviour.” And the repro-
duced social order in question is one in which regulation operates not just to
threaten punishment, but to give the subject the impression of being already
punished.

On the one hand, since the contravention of rules constitutes a crime, a pun-
ishable offense, regulation (in the first sense, as “the promulgation of rules by
government accompanied by mechanisms for monitoring and enforcement”)
is a blueprint for remaining on the right side of the law, and by extension free
from punishment. Punishment, then, according to this model, happens to those
who violate regulation. On the other hand, when the “specialist public agency”
described by Black is correctional, regulation can be part and parcel of punish-
ment. A common element of judicial chastisement is increased or intensified
subjection to regulation in the form of parole and probation after the active
penalty phase is completed. Sometimes, of course, that increased or intensified
subjection substitutes entirely for the active penalty phase; heightened regula-

tion often is the penalty for certain crimes. Regulation in this formula, in other
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words, happens to those who are already punished, rather than to those who
simply wish not to be punished.

On the one hand, then, regulation is the imposition of rules that, when fol-
lowed, exempt one from punishment. On the other hand, regulation is the im-
position of rules as punishment. In a sense, these meanings correspond to two
subtly different connotations of the word regulation. The first is a rather inani-
mate noun: regulation meaning rules, order, a neutral term for structure. The
second has a more active resonance: regulation meaning the act of regulating,
with emphasis on the transitive verb underneath the noun, and on the force
and (punitive) weight of that verb.

Regulation that precedes punishment is in many ways substantially different
from regulation that is imposed as punishment. That former is universal, or at
least theoretically so; all people must pay taxes, drive a registered car, stop at
red lights, refrain from littering, and so forth, to name a couple of the countless
rules imposed on every person (this sort of regulation comes under the first
definition that Black provides). The second sort of regulation, the sort that
is punishment, though, is limited to those who have committed some sort of
infraction: some crime that leads to probation officer visits, submission to drug
tests, and the like. This sort of regulation also comes under the first definition
that Black provides; it is simply imposed on a more limited population and for
different reasons: to punish rather than merely to standardize or manage. In a
sense, these categories of regulation are very different: they play different roles
in the social order and assume different legal and social statuses—one assumes
prior crime and the other does not. The problem is—and this is the crux of
Foucault’s notion of punishment that normalizes—that there are all sorts of
regulations of the first sort that are not universal at all and that, because of that
absence of universality, come closer to being experienced as regulations of the
second sort. To use the example of public housing, crucial to the novel at hand:
people who live in public housing have to abide by housing rules, including no
trespassing, no unauthorized long-term guests, and so forth.* This regulation
is universal in that everyone who lives in public housing has to abide by it. But
of course, not everyone does live in public housing, and therefore not everyone
is ordered by the government to wash his dishes or take out the garbage in
a timely manner; not everyone has to ask official permission before housing

a friend or family member. Those who do live there experience a regulation



IN THE PRISON OF THE MIND 127

that stands astride the first and the second sort—at once neutral (because it is
unconnected to a prior crime) and punitive (because it exceeds the universal
regulations and demands more obedience and self-restraint from its subjects).

With this duality in mind, we can return to the third definition of regulation
given above. “Regulation is all mechanisms of social control or influence affect-
ing all aspects of behaviour from whatever source, whether they are intentional
or not.”® Christine Parker, Colin Scott, Nicola Lacey, and John Braithwaite also
present this broader definition in Regulating Law, giving it the name of “meta-

», «

regulation”: “It is useful to think about the relationship of law and society or
law and economy in terms of various layers of regulation each doing their own
regulating. At the same time, each layer regulates the regulation of each other in
various combinations of horizontal and vertical influence. The label ‘meta-reg-
ulation’ has been applied to this concept.”® As I use it here, meta-regulation re-
fers to the abstract mechanisms (social, cultural, psychological) that determine
how individuals see themselves situated with respect to regulation and with
respect to punishment. That determination varies according to who the indi-
vidual is and how—and how much—she is regulated. In Clockers, we see the
variable relationship of regulation and punishment as an essential component
of meta-regulation, and as an essential ingredient in maintaining regulation’s
effectiveness.” Clockers depicts how regulation stands astride its meanings, its
relationships to punishment, promising a way out of punishment even as it in-
timates that punishment is already underway. The specter of regulation carries
within it the constant promise or threat of punishment, and reminds the sub-
ject—in ways subtle and not subtle—of her fundamental and enduring pun-
ishability, and even of her status as already punished. Regulation resonates as a
morsel or preview and even, paradoxically, as a residue of punishment—even
when the punishment is a phantom one, even when no punishment, no con-
tact with the authorities, has occurred, and even when one is following regula-
tion (as one usually does) with the precise intention of avoiding the punitive
reach of the law. What Richard Price’s novel reveals to us, through its thematic
content and through its narrative construction, is the ways in which regula-
tion resonates both as punishment and as a way out of punishment, and as
such, how it constrains one’s movements and imagination, encouraging one
(through what we can call meta-regulation) to assume the contradictory role

(with elements of both punisher and punished) of self-regulator.
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When I say that regulation connects to punishment, I am not talking about
the fact that when police are always present, which they are in very regulated
environments, they are relatively likely to find some violation. Nor am I talking
about the fact that intense regulation sometimes pushes the regulated person to
acts of resistance, which are in turn punishable—though these forces of causa-
tion exist. Regulation functions because it encourages people to see themselves
not just as punishable, but as already (and already justly) punished, in some
sense. This vision entails a provocatively multifaceted consciousness of oneself
as a regulated subject. To obey regulation is to be conscious of that regulation.
To be conscious of regulation, I propose, is to be conscious of oneself as existing
outside regulation. To put this another way, to see oneself as regulated (a passive
state that assumes an active subject) is to see oneself as inherently, organically
unregulated—as needing to be regulated, needing to be brought or nudged into
a social order that is fundamentally outside one. For instance: when we see a
speed limit sign, we glance down at our speedometer. We notice if we are going
faster than the posted limit; that is, faster than regulation dictates. If so, we slow
down, aware that we can be ticketed. Significantly, though, even if we notice
that we are not going faster than that limit, we are nonetheless conscious of
our obedience, our adherence, and conscious of the element of choice present
in that adherence: conscious, that is, of the possibility of unregulated conduct.
And since unregulated conduct is connected to punishment, there is a sort of
subtle reprimand implied in even the least punitive of regulations. A division
thus arises in the subject: self-regulating, responsible, conforming to social mo-
res, and at the same time regulated, constrained, punished.® I am interested
in what that division—or duality—means for the individual as a member of

society and for the nature of regulation in the maintenance of social order.

Clockers

Clockers has a number of story lines. I will summarize the central one and
then concentrate my readings on those moments that dissect regulation’s con-
nection with punishment—that demonstrate the provocative and psychologi-
cally untenable combination of passive subjection—punishment and active self-
control-personal responsibility. The principal character is Strike Dunham, who

sells drugs in a New Jersey housing project under the thumb and the tutelage
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of an older dealer. That older dealer, Rodney, tells Strike that there will be op-
portunity for advancement if a rival dealer is done away with. While pondering
this idea, Strike happens to meet his brother Victor in a bar—his hard-working,
law-abiding older brother, a family man trying to get his wife and children out
of the projects—and slanders the rival dealer to him. Strike tells Victor that the
rival dealer (whom he doesn’t identify as such, since his brother and he have a
sort of “don’t ask, don’t tell” relationship with respect to Strike’s dealing) is a
bad man: he beat up a woman, and so on. The rival dealer ends up dead that
very night. Soon after that, the older brother, Victor, confesses. He confesses
through a minister at his church, produces the murder weapon, and claims
that he killed in self-defense. The detective who takes that confession—and
that detective is a major character in his own right—does not understand the
confession and does not believe it—doesn’t believe the claim of self-defense,
doesn’t believe that Victor even committed the murder. He thinks surely it
must be Strike, the bad kid who is always trying to get away with something,
and not his upstanding brother, who has everything to lose and no connection
whatever with the murdered man or the drug business, who shot the dealer.
The novel is about solving that murder, and understanding the characters’ mo-
tives. Meanwhile, the older dealer under whom Strike was working is arrested,
blames Strike for that arrest, destroys his car, and threatens to kill him. The
detective ends up driving Strike into New York City, where he boards a bus and
heads out of town.’

The characters in Clockers experience various forms of regulation, some of
the first definition (rules promulgated by government) and some of the third
definition (mechanisms of social control or influence affecting all aspects of
behavior from whatever source, whether they are intentional or not). Strike is
regulated in connection with punishment: he goes to his probation officer, he
is stopped by police, searched, arrested, drug tested, and the like. Victor’s regu-
lation on the other hand is self-generated and functions as a talisman against
outside punishment: he does not commit crimes, he does not allow dealers
in the restaurant he manages, he works two jobs in order to leave the projects
and move to a better place, which would also be—though he does not articu-
late it as such—a place less regulated. In addition to these regulations, both
brothers experience the ambiguous part-standard and part-punitive regulation

of government-run public housing.!® Then, importantly, we see the ways in
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which these characters, who are so regulated, regulate themselves. Throughout
the novels, internal, figurative forms of detention and punishment accompany
outside regulation—detention placed by the characters on their own dreams
and desires, their metaphors, their spatial imaginations, as well as their plots,
movements, and accomplishments. These detentions can be seen as the fruits
of “meta-regulation,” or a mechanism of social control that encourages indi-

viduals to be complicit and even active in their own policing.

Narrative Regulation

As I bring out the instruments of literary and narrative theory to exam-
ine the notion of “self-regulation,” I will say a word about examining social
phenomena in general and the idea of the self in particular through their rep-
resentations in a novel. One could ask what could be learned from a piece of
fiction that would not be learned, for instance, from a sociological treatise on
subjects of regulation. Why not read a few case studies of people who self-
limited as a (direct or indirect) result of living in highly regulated or puni-
tive circumstances? There are many such. What the novel form gives us—and
what this particular novel gives us, through a third-person omniscient nar-
ration—is a multidimensional sense of the reach and power of subjection to
regulation—a sense of how people act and are acted upon, see and are seen.
This multidimensional sense comes from the fact that when characters regulate
“themselves,” they are in fact being regulated by their narrator—that there is
no “self” to escape or transcend the narrative frame. To put this in terms of the
definitions introduced at the start of this paper, the narrative frame represents
a solid circle of “meta-regulation”: it is the border outside which the character
cannot step—a border invisible to the character. To discuss narrative structure
within an analysis of regulation, or to discuss narrative as regulation, is to use
a relatively visible concept (narrative frame) as a window onto its much more
abstract real-life equivalent. It is to see the author and the narrative frame as
narratological or structural stand-ins—heuristic stand-ins, as it were—for the
cultural or psychological phenomena of meta-regulation.

The idea that legal considerations of narrative frame and narrative con-
struction are essential to investigations of responsibility and character is hardly

new. Peter Brooks, for one, pointed out that legal questions are fundamentally
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narrative, and narratological, in nature: “One needs to recognize... that narra-
tive is inevitable and irreplaceable: it is not an ornament, it is not translatable
into something else. The argument for study of narrative and rhetoric in the
law must be that they are not reducible to other kinds of speech and argument,
and since they are not, they need analytic consideration in their own right.”!!
Brooks is talking about trials of real people, about the presentation of evidence
and testimony in court. What we have in Clockers are not real people, but rather
characters. But in a sense, this is Brooks’s point, despite his real-world forum—
what we have in a narrative (whether in a fictional narrative or in a real testi-
monial narrative) is precisely characters, and only characters: only through the
people as characters and through the narrative that houses and forms them can
we access—or approach—what we believe to be the real people and their ac-
tions.

Fictional characters are not people in the way that you and I are people: they
are a creation, a constructed mind placed within a constructed atmosphere and
surrounded by constructed events. The characters’ words and thoughts, then,
are as much the narrator’s creation as their surroundings are: there is no real
independence, as the frame is always there. Or rather, frames, plural, which is
what this fiction provides: a Venn diagram of perceptions and realities, of what
is and what seems to be, of what one wants and what one can have, of what one
is doing and what is being done to one. The narrator acts as a mediator or ma-
nipulator of these Venn circles, even as he occupies one of them, determining
what the characters see, what they want to do, and what their (external and in-
ternal) limitations are. In analyzing regulation in a novel, and in analyzing nar-
rative as an exercise in regulation even as it is an exercise in creation, I am oper-
ating on the idea that subjection to regulation is in a very real sense subjection
to narrative constraint. Indeed, Clockers represents them as analogous states.
Furthermore, subjection to regulation can be as subtle and insidious as subjec-
tion to narrative constraint. Characters, that is, are not conscious of being char-
acters, are not conscious of the narrative hand that moves them around.'> And
one who is meta-regulated is not always conscious of the meta-regulation that
moves him—or at least, not conscious of the nature of that meta-regulation.
He knows he is regulated, he knows that the laws exist, he knows that he can be
punished if he contravenes them: what he may not know, and what the novel

makes clear, is that regulation depends on his seeing himself as wrong, as un-
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regulated, as punishable. Regulation depends on a paradoxical combination of
active self-policing and passive obedience, both of which are rooted, I propose,
in a pervasive sense of punishability and of the justness of that punishability.
These pervasions are in turn rooted in the fundamental invisibility of meta-
regulation, in the limited perception of the subject, just as the verisimilitude of
an omniscient narration depends on the limited perception of the character. A
character who stands up and leaps out of the book, for instance, contradicting
her narrator and demanding different scenarios, stands to collapse the narra-
tive frame, collapse the entire novel.

Meta-regulation operates because individual subjects can sense its presence,
its force, its tone, but not understand the nature of it or the scope of its opera-
tion. That limited perception is the very core of Price’s novel, and it is also the
core, the foundation of regulation. Specifically, I would propose, meta-regu-
lation operates by imparting to the regulated subject a sense, albeit an often
false sense, of autonomy and possibility. To be more precise, and to return to
the double sense of regulation as escape from punishment versus regulation
as punishment: in this novel, when regulation is in the air—when policemen
are wandering around, or when some encounter with bureaucracy is in pro-
cess—the characters’ sense of constraint (and self-doubt and self-limitation) is
at its strongest. That in itself is not surprising. And yet, paradoxically, it is also
worth noting that those moments contain an intense sense of personal respon-
sibility—of principle and also of autonomy. This is the striking fact: regula-
tion encourages a sense of personal responsibility. And personal responsibility,
which resists and yet must operate within regulation, causes characters to claim
and deploy an agency that they do not have, that they cannot have, given the
narrative (or regulatory) frame. The regulated individual, then, with a strong
sense of responsibility and also of punishability, occupies a circumscribed area
of movement, where in the end the authority to self-regulate and self-punish is

the strongest authority, in a sense the only authority, one can access.

Probation Office

I begin with the scene near the middle of the novel where Strike visits his
probation officer. At this point, the rival dealer has been murdered, Strike’s

older brother Victor has confessed and been imprisoned, and Strike imagines



IN THE PRISON OF THE MIND 133

that Victor has perhaps hired someone to murder the dealer. He thinks he
knows who that someone is, but he is not sure, and wonders if he himself has
been implicated somehow. This is the mental landscape as Strike goes to the
probation office for a drug offense that happened before the novel began. Once
inside the probation officer’s cubicle:

Strike scanned the walls. His eyes stopped at a poster of a skeleton on a pitcher’s
mound winding up to fire off a hypodermic, with “AIDS” on his baseball cap and
“Don’t Let Him Strike You Out” in red along the bottom. The only other poster was
a poem called “Invictus” written over a picture of a sunrise. Strike had been coming
into this cubicle for six months now, had always stared at that poem but had never
read it through. He just liked the name, Invictus. Lynch cleared his throat, opened
a huge green ledger with MALES written on the front and started right in, not even
looking at Strike.!?

Strike mentions the phenomenon of these posters later on when he visits Victor
in prison, saying: “If you were poor, posters followed you everywhere—health
clinics, probation offices, housing offices, day care centers, welfare offices—and
they were always blasting away at you with warnings to do this, don’t do that,
be like this, don’t be like that, smarten up, control this, stop that.”**

What I want to focus on here is the sense of being surrounded by walls of
stories, stories that encourage one to produce walls of one’s own. The posters
around him instruct in how to act or not act, what decisions to make in order
not to be cast in the scenario depicted. “Do this and don’t do that” are at least
within the purview of the character. But in this particular case—and this skel-
eton poster is the only poster whose contents we see—the notion of “control
this” is elusive and contradictory. As the definition of “meta-regulation” said:
“It can be fruitful to think of regulation occurring in a ‘regulatory space’ in
which the operation and competition of various regulatory regimes influences
[sic] regulatory impact.”'> This episode contains numerous regulatory regimes
or messages that conspire, and some that compete. The probation office, the
cubicle, the file that describes Strike, the poster that threatens him, the man-
dated monthly check-ins, these all embody regulation in the form of detention
or containment. The incongruous or competing regime or message, though,
is the call to action. “Don’t Let Him Strike You Out” encourages prudence and
caution, but of course, in actual baseball, the way to avoid striking out is to

hit as hard and as precisely as possible: in other words, to go on the offen-
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sive rather than on the defensive. With respect to HIV, one side of the message
is a pure negative (don’t inject) while the other implies active consciousness
and protection of the body.'® But Strike is reading this in the probation office,
which underscores the absence of control and decision-making and casts the
body as a regulated entity. He is therefore inexorably cast in a double role: of
one menaced by HIV, and, at the same time, of one menaced by the state.

This second menace, this second threat, is the one that Strike feels most
intensely. It is not HIV that scares him, not that evocative skeleton, but the
probation officer. Let us see what happens next. As the visit proceeds, Strike
becomes more and more nervous, wondering if Victor has told on him some-
how, imagining that he is about to be arrested for something. In connection
with his previous drug offense, he is supposed to bring in $50 a month in fines,
but he pretends to be short the money, imagining that if he has the entire $50,
the probation officer will wonder where he got it, why he isn’t more broke. He
makes his excuse: “‘T'm ha-having trouble this month. It a ha-hard month right
now. ... Lynch looked at him for the first time since he’d come into the cubicle,
his face all eye slits, boils and wattles. Strike felt a horrible sliding sensation,
a sweaty panic, as if he was a little kid whose mother had taken him in for a
routine checkup only to have the doctor pull out a harpoon-size hypodermic.
‘What do you mean, a hard month? How was it hard?’”'” The visit to the doctor
in this metaphor signifies the visit to the probation office, and the harpoon-
size hypodermic signifies this moment of interrogation. What I want to point
out is that the hypodermic, the precise weapon of the HIV-bearing skeleton,
the weapon that Strike was being encouraged to elude, becomes the figurative
weapon of the state. And the act of regulation through interrogation becomes
tantamount to a predatory act: “harpoon” suggests of course not doctor and
patient, but hunter and hunted, and, more, human and animal.

To unpack this metaphor further, the interrogation is set in motion when
Strike pretends to be a normal and law-abiding and cash-strapped working-
class citizen, when he pretends not to be the drug dealer that he is, with thou-
sands of dollars saved in various locations. It is when he comes across as most
regular (meaning, most effectively regulated) that the officer decides to inspect
him, to look at him, to see him for the first time that visit. And that inspection,

compared to the hypodermic, resonates as punishment; punishment for be-
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ing too self-regulated, inscribed within the punishment imposed for being not
regulated enough.

Stopping in the probation office to read official guidelines on how to regu-
late oneself and thus avoid the fatal consequences of dangerous behavior is
emblematic of numerous strata (or stratified regimes) of regulation, menace,
and punishment. It is also emblematic of numerous contradictions. On the one
hand, the spaces and places most redolent of regulation—here, in the sense of
limitation and in the sense of actual government control—are paradoxically
the ones that impute the most narrative authority, the most control. On the
other hand, this imputation is incongruous enough to come across as an illu-
sion, and thus as a reminder of the absence of control. Indeed, that contradic-
tory message serves itself as an instrument of meta-regulation: one that detains
through confusion, through the absence of a sure and reasonable course of
action. In the end, the character is placed in a tight circle of action and deci-
sion, for the only sort of individual authority that this meta-regulatory poster
encourages is the authority to step into the police role, to regulate oneself.

One more detail that I want to point out is the way the aforementioned met-
aphor gets articulated: “Strike felt a horrible sliding sensation, a sweaty panic,
as if he was a little kid whose mother had taken him in for a routine checkup
only to have the doctor pull out a harpoon-size hypodermic.” We do not know
whether the voice behind this metaphor is that of the narrator or that of Strike.
Meaning, we do not know whether Strike comes up with the metaphor, think-
ing, “This feels like going to the doctor...” or whether it is the narrator who no-
tices, or rather creates, this comparison. I will talk more later about this prob-
lem of who sees what, who understands what, because it goes directly to the
idea of regulation as dependent on limited perception. If Strike perceives these
metaphoric connections within the probation officer’s examination, the threat
of the hypodermic needle in the poster, and the unpleasantness of the hypo-
dermic needle at the doctor’s, then his understanding of regulation is neces-
sarily rather canny and philosophical and his experience of it thus much more
mediated by that understanding. If he does not perceive it, if he sits in a pure
panic while the narrator perceives it and speaks around him, then the connec-
tions are not so much cognitive as viscerally physiological; his understanding is

restricted and his subjection to regulation all the more absolute.
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Invictus

Nicola Lacey described individual investment in the process of regulation:
“As democratization proceeds, with the normative implication that the regula-
tory subject should be treated not only as a rational chooser but also in some
stronger sense as an agent—as someone who not only makes choices but has
some deeper form of responsibility for those choices, as a queen and not a
pawn—a non-instrumental attachment to the responsibility condition emerges.
This, of course, had always had a strong resonance in the retributive philosophi-
cal tradition, notably in the famous Kantian maxim of treating persons as ends
in themselves rather than as means to ends.”!® In the introduction to Regulating
Law, the editors had written: “We cannot assess the regulatory significance of
criminal law or the law of torts without understanding the indirect, legitimiz-
ing effects of doctrines which though not designed for specifically regulatory
purposes, may be a condition for such regulatory efficacy as these areas of law
have. Our methodological bias is that we see best when our regulatory lens is
multifocal, sometimes narrowly focused on intentional rule-making by public
actors, sometimes widening its horizon to private, non-rulelike or non-inten-
tional, modalities of control over the flow of events.”!” One such modality of
control—one facet of meta-regulation—is precisely the fact that regulation, to
use the chess parlance of Lacey’s article, imputes to individuals the importance
and responsibility and investedness of queens even as it handles them as pawns.
Another related modality of control is of course the subtlety, even invisibility of
that modality (an invisibility richly discovered and detailed in Marx, Althusser,
Foucault, and so forth).?® Let us turn now to the poster that Strike does not
read, but whose title he likes: “The only other poster was a poem called ‘Invictus’
written over a picture of a sunrise. Strike had been coming into this cubicle for
six months now, had always stared at that poem but had never read it through.
He just liked the name, Invictus.” This poster forms a provocative counterpart
to the skeleton poster, or would if Strike read it through. He did not, but we can,
and the intertextual juxtaposition is fruitful. The poem reads as follows:

Out of the night that covers me,
Black as the Pit from pole to pole,
I thank whatever gods may be

For my unconquerable soul.
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In the fell clutch of circumstance
I have not winced nor cried aloud.
Under the bludgeonings of chance
My head is bloody, but unbowed.

Beyond this place of wrath and tears
Looms but the Horror of the shade,
And yet the menace of the years

Finds, and shall find, me unafraid.

It matters not how strait the gate,
How charged with punishments the scroll,
I am the master of my fate:

I am the captain of my soul.2!

This poem, written by William Ernest Henley in 1875, has become notori-
ous since 2001 (Clockers was published in 1992) because Timothy McVeigh, the
Oklahoma City bomber, quoted it in its entirety in a handwritten note upon
his execution. Here, the poem proposes or proclaims a dynamic opposite to
that promoted in the first poster and in government office posters in general.
Most government posters do not encourage autonomy of mind and soul, do
not encourage a “meta-perception” of regulation, but nonetheless paradoxi-
cally insist on the viewer’s accountability for the course of events. The poem,
on the other hand, turns in the other direction: it accentuates subjection to the
course of events, but proposes broad freedom of mind and soul.

Remembering the “do this, don’t do that” of the government posters, we see
that “Invictus” encourages no actual action. In fact, it articulates a preternatural
acceptance or dramatic resignation, all the while proposing psychic indepen-
dence or dissociation from one’s surroundings. The government posters, on the
other hand, remind the viewer of the inexorably concrete parameters of those
surroundings and propose no alternate readings, no way out of that one vision.
I am comparing these posters because they present alternative—in a sense duel-
ing—visions of regulation, dueling visions of the relationship between regula-
tion and individual freedom. The first poster does not represent regulation so
much as exercise it, insisting on obedience and threatening punishment in the
form of HIV infection or of state retribution. The second poster on the other
hand reminds the viewer that regulation exists, acknowledges its fundamentally

punitive nature, and proposes an alternative mental space—a space free from
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punishment, and from regulation itself. The first poster encourages action, while
the second encourages passive acceptance: paradoxically, though, despite its ex-
hortation to action, or perhaps through that exhortation, it is the first poster

that proposes the most complete subjection of the individual to regulation.

The Power of Narrative Voice

As we talk about Strike’s regulation at the hand of the state, I would like to
point out his accompanying regulation, his manipulation, as a character at the
hand of the (regulating) narrator. Literary criticism has often described narra-
tive—and the novel in particular—as compensating for the absence of a God-
centered master narrative.?? In other words, in the absence of an overweening
divine master plot (an absence associated with the nineteenth-century rise of
secularism and the decline of religion in the Western world), the novel provides
meaning and structure in the form of narrative. Each novelist, each narrator,
offers a tableau, a “this is the way the world is” for an audience who wants—at
times without even knowing that it wants—such descriptions. Narratology, the
study of narrative and narrative structure, examines how these tableaux (which
in the modern world come not just from novels but also from movies, televi-
sion, internet, and the like) act on the reader, what sort of world they describe.
And an important element of narratology is the narrator-character relation-
ship, including the narrator’s vision of and distance from the characters, the
tension between what he or she perceives and what the characters see, and how
much freedom the character has. Particularly when we understand the nar-
rator to be a stand-in for God, this narrator-character relationship can serve
as a measure of the level and nature of human freedom. There are narrators
who dupe or manipulate their characters and thus mock the idea of autonomy;
Flaubert’s narrators are frequently of this sort. Then, there are narrators who
allow their characters space for movement and self-revelation; Dostoevsky’s
narrators are of this sort, and Richard Price has been compared to a modern-
day Dostoevsky.? In this scenario, [ am reading the narrator as a stand-in not
just for a God figure (which in a sense all fiction narrators are, being masters of
their discourse and plots) but also as a legislator or a regulator, in senses both
human and divine: the determiner of what is and is not possible for the char-

acter, and what is and is not comprehensible to the character, as well as of that
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character’s legal status. Because this novel is so much about actual regulation,
the legislation that the narrator brandishes weaves the metaphysical and the
perceptual into the judicial. What the character sees and understands is a func-
tion, a product, an element of where he stands—meaning where the narrator
has placed him—with respect to regulation. And where the character stands
with respect to regulation is a function both of how the narrator sees him and
of what he himself sees—which, in turn, since the character can never cease
being a character, is a function of what the narrator permits him to see, and
where he permits him to go.?* The regulating narrator exercises, then, to use
the terms from Regulating Law, “non-rulelike or [seemingly] non-intentional,
modalities of control over the flow of events.”

The novel form, with its innumerable strata of frames and constraints, is
well placed to represent the regulated individual-—and what is more, to repre-
sent the various ways in which regulation constrains or manipulates individual
voice and agency. As Robert Jackson wrote of Dostoevsky: “Bakhtin ... has
drawn an analogy between Dostoevsky the artist and God. In this comparison,
simultaneously aesthetic and theological, Dostoevsky emerges in his novelistic
activity as God-Creator, but above all as God in His relation to man, a relation
allowing man to reveal himself utterly (in his immanent development).”? Price
also gives us characters’ self-revelation, but because the force of regulation is so
present, that self-revelation is subsumed within—that is, turned to the service
of—the broader frame and function of regulation. To put this another way,
even the self, the self that is revealed in self-revelation, is at least in part a func-
tion of the meta-regulatory narrative frame, much as the subject, the acting
and seemingly autonomous subject, is a function of the meta-regulatory frame
that surrounds and determines it.

With this, I return to the metaphor of the hypodermic needle, and to the
question of whether it is the narrator or the character who creates that meta-
phor. What the character cannot put into words is of as much interest to us as
what he can, because the inability to put something into words—to understand
or to self-reveal—indicates a strong and effective regulation at work. The am-
biguity in narrative voice—and thus the uncertainty about the scope of the
character’s understanding—emphasizes the connection between regulation’s
effectiveness and the limitations on the character’s—or subject’s—understand-

ing of regulatory processes.
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Free Indirect Discourse

The ambiguity in voice that arises in the metaphor of the hypodermic nee-
dle (“as if he was a little kid...”) is reminiscent of another narrative device
frequently used in the novel, namely free indirect discourse. This style of narra-
tion fuses the third-person report with direct speech, and in so doing obscures
the line between—and prevents a solid attribution of voice to either—the nar-
rator and the character in third-person narratives. As Brooks writes, “Free in-
direct discourse or narrated monologue is often a way to avoid responsibility,
as Gustave Flaubert most tellingly understood: the story appears to ‘tell itself;
more or less in the words and thoughts of the characters, while there are iro-
nies and juxtapositions that suggest a hidden authorial hand.”* Regulation and
meta-regulation, of course, are very much about the authorial hand, hidden or
not. And yet, free indirect discourse pushes regulator and regulated toward one
another on an asymptotic curve, casting the subject in the role of the (perhaps
unwitting) self-regulator. Let us return to the opening of the probation office
scene, before Strike enters the cubicle and before he sees the posters discussed

above:

Strike sat in the tiny waiting area of the probation office, choosing one of the two
molded plastic chairs over the cotton plaid couch because the fabric could take in
stink and crawling things off people’s hair and clothes. Besides, the couch was oc-
cupied by a light-skinned man with dried blood on his T-shirt and a face so swol-
len Strike couldn’t tell if he was black or Puerto Rican or white. ... Strike believed
in going to see your PO looking a little bummy, so no one would think you were
still clocking, but this was going the whole other way around. It was best to dress
down—down, but clean. A nice fresh sweatshirt, pressed stone-washed jeans, shoes
instead of sneakers in order to suggest that he wasn’t the type who ever needed to

run anywhere—everything in Strike’s PO wardrobe was clean, cheap, respectful.2’

And then: “He was afraid that sitting with a bottle of anything, even Yoo-Hoo,
would be enough to trigger his PO, make him think “attitude,” and that’s when
shit could happen. Even if they didn’t throw you in County, they still found
some way to make you pay.”?

Because the discourse in these commentaries alternates between direct and
indirect, it is not clear whether the narrator or the character is speaking. Is

it in fact, objectively, “best to dress down—down, but clean?” Or does Strike
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just imagine it to be so? Coming from the narrator, the phrase accentuates
Strike’s complete subjection, since it presents even the process of dressing as
informed—if indirectly—by the state. Coming from the character, on the other
hand, it indicates a cynical or paranoiac code of conduct. Coming from the
narrator and the character at once, both arising from Strike’s perception and
standing based in reality, it accords to Strike a certain philosophical authority,
an agency and authorship of principle, and at the same time, paradoxically, a
canny sense of his own subjection. A similar ambiguity arises later in the same
paragraph: “They always find some way to make you pay.” Is it an objective fact
that they “find some way to make you pay?” or is this Strike’s understanding
of the world? If this comment comes from the narrator as a flat description of
reality, then Strike is necessarily painted as pitiable or doomed, regulated to the
point of no return. If it comes from Strike, then he comes across as angry and
resistant—rebellious, even, and thus—here is the irony—in need of regulation.
And vyet, it is Strike himself who brings himself up short and self-regulates,
for he refrains from opening the bottle of Yoo-Hoo, refrains from wearing his
usual clothing, refrains from acting so as to bring punishment upon himself.
When individual principle is preceded and surrounded by regulation, and
when direct speech is preceded and surrounded by the “hidden authorial hand,”
then the power and originality of the direct speech—Ilike the power and origi-
nality of the principle—is curiously mediated. Consciousness accords Strike a
stake in the narrative voice, but that voice nonetheless remains in the service,
the perpetual and self-punishing service, of authorial regulation. As repre-
sented in these scenes, then, the decision or impulse to self-regulate has dueling
resonances: on the one hand, it indicates a desire to remain on the “right” side
of regulation (regulation as means to escape punishment), and at the same
time indicates a desire to separate from and be free of regulation (regulation as
punishment). The character’s state of mind and of comprehension as he expe-
riences regulation is contradictory, with a sense of being at once punished and

rewarded, and at once responsible and utterly powerless.

Authority, Knowledge, and Self-regulation

In this novel, the moments in which the narrator uses free indirect discourse

are precisely those moments that describe—or notice—government regula-
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tion and especially punitive regulation in action. The dress code and the fact
of being made to pay are elements of punishment-based regulation: punish-
ment through regulation, and regulation enforced through the threat of fur-
ther punishment. At other moments too, the confusion of the individual voice
and the regulatory voice (or the matching or conforming of the individual to
the regulatory voice) indicates the totalizing effect of regulation. For instance,
again in the probation office, Strike becomes nervous, thinking that Victor has
told on him and that he is going to be arrested. “Strike’s throat constricted, the
stammer uncontrollable now, the truth coming to him in one big picture: Vic-
tor had given him up, and this whole visit to the PO was a trap. They knew all
about him, about his slick caution, about how he’d never miss a PO appoint-
ment. A trap, and he had walked right into it.... Goddamn POs, they were just
like cops—Kkill you with a look, tear out your heart with a mumble.”” Moments
of indirect discourse are, not coincidentally, the moments of intense fear or
resentment of regulation—not coincidentally, because in using indirect dis-
course, the narrator underscores both the regulatory atmosphere and its op-
pressive effect. Strike thus becomes a prisoner not just of fear but also of the
words of others: words that represent not just his restriction but also his inabil-
ity to do anything but echo the regulatory language that surrounds him.

At other times of intense regulation, the narrator pulls away from the char-
acter, creating a distance between what he understands and what the charac-
ter understands. This distance serves not just to “allow man to reveal himself
utterly (in his immanent development),” as Jackson had said of Dostoevsky,
but also to undermine his comprehension and saddle him with emotions that
he cannot articulate. When speech becomes eloquent, which it often does in
Strike’s moments of cramped anger and anxiety, it is the narrator, not Strike,
who owns that eloquence. For instance: “Bernard’s knowing tone made it seem
to Strike like the connections were so obvious that nobody on the street needed
to think about who did it, or at least who was probably involved, and suddenly
the entire city felt cramped and airless, like a gigantic fist from where there was
no escape.”® And then: “Strike smelled Champ on him still, saw Buddha Hat’s
mope-faced stare, felt the rude poke of the knocko’s finger on the back of his
head—this city closing in on him again like a bloody-knuckled fist.”*! What I
want to underscore here is not just the fact that other people’s power and per-

ception translate into restriction for Strike, but also the eloquence associated
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with that power—an eloquence that contrasts starkly with Strike’s stammer,
with his limited vocabulary. Individual constraint generates great metaphor
richness for the regulatory voice, and vice versa: authorial swagger does not
liberate Strike, but rather saddles him with a series of mental and spatial deten-
tions.

In his seminal study of representation in Western literature, Mimesis, Erich
Auerbach describes Flaubert’s narration of Madame Bovary. It is worth citing
some of his analysis here, for Flaubert’s treatment of Emma Bovary, though
significantly more mean-spirited than Price’s treatment of Strike, is structur-
ally similar. Auerbach quotes Madame Bovary: “But it was above all at meal-
times that she could bear it no longer, in that little room on the ground floor,
which the smoking stove, the creaking door, the oozing walls, the damp floor-
tiles; all the bitterness of life seemed to be served to her on her plate, and, with
the steam from the boiled beef, there rose from the depths of her soul other

exhalations as it were of disgust.” He then writes of that passage:

It is not... a simple representation of the content of Emma’s consciousness, of what
she feels as she feels it. Though the light which illuminates the picture proceeds from
her, she is yet herself part of the picture, she is situated within it... . Here it is not
Emma who speaks, but the writer. The smoking stove, the creaking door, the oozing
walls, the damp floor-tiles—all this, of course, Emma sees and feels, but she would
not be able to sum it all up in this way. All the bitterness of life seemed to be served
to her on her plate—she doubtless has such a feeling; but if she wanted to express it,
it would not come out like that; she has neither the intelligence nor the cold candor
of self-accounting necessary for such a formulation. To be sure, there is nothing of
Flaubert’s life in these words, only Emma’s; Flaubert does nothing but bestow the
power of mature expression upon the material which she affords, in its complete
subjectivity. If Emma could do this herself, she would no longer be what she is; she

would have outgrown herself and thereby saved herself.32

The same imbalance of consciousness operates in Clockers, where the more the
character feels of regulation, the less he understands. In a sense, the more elo-
quent the narrator, the less empowered the character. And when we consider
the narrator as a figure of regulation, among so many other figures of regula-
tion, then the lording of eloquence over the character becomes part and parcel
of regulatory power. The character, like the regulated subject, like Strike in the

probation office waiting area, is constrained from all sides: either he is unable
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to understand the extent and substance of regulation, and thus unable to tran-
scend it, or he is able to understand regulation, but can in any case do nothing
but echo it even as he criticizes it.

Regulation, I am arguing, both triggers and depends on the impulse to self-
punishment. With this “modality of control” in mind, let us consider the open-
ing paragraph of the book, the passages in which Strike is introduced. This
opening embodies the interdependence of outside government regulation and
the impulse to self-regulation, as well as the subject’s inclination to see these

regulations as separate or separable.

Strike spotted her [a potential teenage customer].... He looked away, seeing her two
months from now, no more baby fat, stinky, just another pipehead. Her undisguised
hunger turned his stomach, but it was a bad day on his stomach all around, starting
with the dream about his mother last night, with her standing in the window look-
ing at him, pulling the shades up and down, trying to signal him about something,
then on to this morning, being made to wait for an hour in the municipal building

before anyone bothered to tell him his probation officer was out sick.3

On the following page, the description of the housing buildings: “Strike
scanned the canyon walls of the Roosevelt Houses. There were thirteen high
rises, twelve hundred families over two square blocks, and the housing office
gave the Fury access to any vacant apartment for surveillance, so Strike never
knew when or where they might be scoping him out.”** These opening sen-
tences demonstrate various instances of regulation, some punitive in nature (he
has to see a probation officer), some nonpunitive (he resides in government-
run housing), some about-to-be-punitive (he is conscious of being watched
by the police). There is also the sense, introduced by the narrator, that space
and movement and even time are limited: the “canyon walls” imprison him
(Paula Massood writes that that architectural setup makes the housing project
resemble Foucault’s Panopticon), and the sheer number of residents per square
block further embodies that limitation.?®> He has an ulcer, which often causes
him to double over in pain; he sells drugs, which means that he spends his
entire day standing in one spot; he waits in the probation office, immobile, un-
aware that he is wasting his time. But this opening scene, for all its external and
circumstantial and judicial constraints, contains numerous subtle regulations
and limitations attributed to Strike’s mind. For one, in the opening sentences,

Strike envisions the bleak future of the baby-faced girl in his path. Yes, it is re-
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alistic to imagine that someone buying rock cocaine in the middle of the day is
headed down rather than up, but what is interesting here is that the first dead
end we see in the novel is an act of the character’s imagination, and it comes in
the form of a narrative, a short narrative. The dream about his mother pulling
the shades up and down (which implies inconsistent perception) is also born
of Strike’s mind, and what is more of his unconscious mind—so the dream
of intermittent perception comes from a region of the mind that is itself only
intermittently perceptible to the character’s consciousness. Even the visit to the
probation officer does not so much impose outside regulation as it does dem-
onstrate regulation’s dependence on individual complicity and passivity. While
the probation officer represents regulation (in this case, regulation as a dull
residue of punishment), he is actually not in the office that day at all. Strike is
therefore sitting in the municipal building on his own, under the direct thumb
of no authority other than his own. When we later see Strike return to the
probation office, a question arises similar to that of the chicken and the egg:
does Strike self-contain and self-regulate as a result of outside regulation? Or
does outside regulation depend on the natural, or at least habitual, complic-
ity of human characters who are, in the end, social animals in need of social
structure and, as such, complicit in their own regulation and even in their own
punishment? In other words, is meta-regulation a neutral descriptive term for
the social contract, or is it an actual phenomenon, a force wielded by identifi-

able agencies, people, or institutions?

Victor

I have tried to articulate the interdependence of regulation as order and reg-
ulation as punishment—in particular, the curious combination of self-polic-
ing and self-condemnation, the sense of punishment inherent in the pursuit of
reward—that regulation encourages and on which it relies. I have also tried to
examine how narrative construction replicates that curious combination, and
in particular how free indirect discourse represents both the character’s com-
plicity with regulation and at the same time his astute—and punishable—dis-
sociation from regulation. When the prospect of meta-understanding is visible,
as it is in the “Invictus” poem, then actual freedom of action is discouraged

and suppressed. When individual decisions are celebrated, as they are in the
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skeleton poem, then a meta-frame that would give such decisions real weight is
denied. It is the regulatory equivalent of Alice in Wonderland: when the key is
available, the door is not, and vice versa.

On our way to a conclusion, let us look at the case of a character who func-
tions as a counterpart to Strike, who obeys regulation but tries at the same time
to reconfigure his regulatory space and so to alter his relationship fo regulation.
This is Victor Dunham, Strike’s older brother. When Victor confesses to and
is arrested for the murder of the drug dealer, he repeats again and again that
he shot the dealer in self-defense. The investigating detective then explains to
Victor that nothing in his description of the crime sounds remotely like self-
defense: the victim was unarmed, surprised, and so forth. In fact, it is this ham-
handed nondefense that leads the policeman to think that Victor was not the
shooter, that he was covering for his brother. But Victor insists: “I'm just gonna
tell you one more time. My brother was not there, I was. It was self-defense,
OK?Z It was self-defense. I can live with that.”*® Though the detective finds this
insistence bizarre and unbelievable, in the end we find out that Victor did in
fact commit the murder. This fact does not emerge through a dramatic revela-
tion, but with a subtle turn of the detective’s mind: “Self-defense meant differ-
ent things to different people, and on this one, Rocco decided, he would accept
the kid’s definition. And if Victor wanted to take that to court, that was all right
too. Rocco would let him roll the dice with a jury”?”

Throughout the book, en route to this decision to “accept the kid’s defini-
tion,” the detective repeatedly encourages Victor to eschew the project of redefi-
nition and come up instead with alternate explanations: could he claim that he
was attacked, for instance, or that the dealer had threatened him, or that there
was something, anything in the story that could approximate the legal criteria
for a “self-defense” defense. The idea is that the term “self-defense” has no reso-
nance, no force, within the regulatory frame (existing criteria for self-defense)
and at the regulatory moment in which Victor has positioned himself. The de-
tective pushes Victor toward consciousness of that existing frame, so that he
might operate within it. To use the terminology of Strike’s visit to the probation
officer, the policeman in essence points out that the only autonomy really avail-
able to Victor is the autonomy of the skeleton poster, not that of the Invictus
poster. That is, the only self Victor is permitted to defend is a self already regu-

lated. Victor’s alternate meaning has no currency, because the new conceptual
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frame it would demand does not exist. Indeed, the incongruity of these elements

causes him to be locked within the ultimate regulatory space, namely prison.

The Punishability of Narrative Voice

Victor is a character who has lived his whole life under regulation: his own
and that of others. He works two legitimate but low-paying jobs, he is married
to a woman who seems unappealing, and he has two young children whom he
barely sees because he works so much. In the course of the investigation, the
detective interviews Victor’s boss, who reports Victor’s style of restaurant man-
agement: “You got a job to do, just do it and everything’s going to be OK—like
controlled freedom. See he taught me that.”*® Later, Rocco (the detective) re-
peats the phrase to himself, “wondering if that expression was something Hec-
tor had come up with spontaneously tonight or a catch phrase that Victor had
created as a tag for his managerial philosophy.”*® The uncertainty as to who
invented the phrase raises the same question as the use of indirect discourse
in Strike’s probation officer scenes—namely, the question of whether Victor is
conscious of the paradox in the phrase, a paradox he deploys in his manage-
ment and experiences as a regulated individual. For just as Victor manages his
employees with controlled freedom, so he too is managed, regulated, by the
state. And so too is he managed, regulated, by himself, by the control that sub-
tends his freedom and ultimately diminishes it.

The narrative style of free indirect discourse is absent from representations
of Victor. Of course, it is essential to the mystery of the novel (did Victor com-
mit the murder or did he not?) that the reader not see what Victor sees, not
know what he knows. This older brother does not have the narrator on his
side, in his pocket, as Strike did; at the same time, because of this, he is not
as visibly subject to the narrator’s regulation. In other words, the operation
of meta-regulation in Victor’s life is visible not through his mental processes
(which in order to sustain the novel’s mystery remain hidden to us), but rather
by his actions, his unwavering adherence to regulations both legal (he follows
the law), and moral/social (he is married to the mother of his children, he is
faithful, he is respectful to others, he goes to church). What the reader does
not immediately see is how Victor feels about regulation; we simply see that

he has absorbed and perpetuated it. And yet—and here is what would seem to
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be one of the more perfidious elements of meta-regulation—even meticulous
adherence to regulation does not so much exempt one from punishment as it
does encourage one to see oneself as punished, and, what is more, as justly and
continually punishable. Without the probation officer and the police depart-
ment on his back, Victor is not subject to the judicial regulations that plague
his brother. And yet, in what seems to be a zero-sum game that inevitably re-
duces freedom to nothing, Victor becomes his own most effective regulator.
“Controlled freedom,” if indeed Victor did come up with this term, is his one
successful neologism, and this perhaps because the words cancel each other

out, so that the net value of his action and creativity is nothing.

Rewriting Rules

Earlier, I drew a comparison between the solidity of the novel’s narra-
tive frame and the solidity of meta-regulatory mechanisms. A character who
emerges from the narrative frame, wanting to take the narrative reins, is an
impossible phenomenon: as impossible, it seems, as a regulated subject who
wishes to emerge from the regulatory frame and reformulate it.** Victor is no
one’s idea of a rebel, but his desire to reclaim the concept of self-defense and
so rewrite the frame is striking and, not surprisingly, punishable. In one of
his ruminations, Strike remembers a former creative interest of his brother’s:
“Two years earlier, when they had shared a bedroom, Victor jumped out of bed
one night and started to write down the rules of a game he had just dreamed
about. He called it Aroundball but Strike never really understood how it was
played—it seemed to him like a cross between dodgeball and soccer. The game
had become an obsession of Victor’s; for months he was writing up new bylaws
or trying out new names for the franchises.”*! The combination of dodgeball
and soccer embodies an interdependence of defense and aggression: in the one
game title, the individual is the goal, the target, and in the other, the individual
aims at the goal. In this sense, the game of Aroundball is a microcosm of the
duality of regulation at work: the activity of participation in social order and
the passivity that that participation demands. It also embodies the paradoxical
nature of regulation’s relationship to punishment, the same paradox as con-
tained in the notion of controlled freedom: obeying regulation (dodging) so as

to maintain the freedom to control one’s own existence, and vice versa.
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Victor is described by the detective as having a “sad sack” face not just be-
cause he obeys rules, but because he comes across as hampered and limited.
Much is made of the fact that the Aroundball game that Victor invented is lim-
ited these days to doodles on a cocktail napkin, and those are made in the bar
only once Victor is somewhat tipsy. Indeed, Victor’s relationship to regulatory
innovation is a curious one, both enthusiastic and ineffective; he has the desire
to come up with new games, new ideas, but not the arena within which to acti-
vate them. At the end of his meeting in the bar with Strike, for instance, Victor
remembers a particular moment of innovation gone wrong. He recounts that
while he was working earlier that day—his second job—as a security guard at
a store (the oddly named “To Bind an Egg”), a customer asked him his opin-
ion on an outfit. Victor had responded, “Davishing,” and remembers this with
embarrassed displeasure: “Victor raised his hand in a farewell gesture without
turning around, his shoulders bunched higher than his head, still writing out
his list of dream teams on a wet cocktail napkins. ‘Davishing. The word was a
final disgusted hiss that followed Strike right out into the street.”*? I bring this
up because it is another example of an individual idea subsumed to an instinc-
tive self-regulation, as well as an example of a regulated subject’s inability to
appropriate narrative (read regulatory) control. We do not know how the cus-
tomer responded to Victor’s neologism, but it does seem that Victor remembers
it with disgust and some amount of shame—shame being a punishment one
imposes on oneself for breaking a self-imposed regulation. Unlike in the case
of Aroundball, for which Victor has authored a complete set of rules, “davish-
ing” has no corresponding lexicon or regulatory frame. It does not constitute a
new regulatory space and cannot generate a narrative or linguistic frame that
supports it; it merely clashed with the space that was already there, with the
linguistic system, the only linguistic system, that the customer (and he) already
knew. Aroundball, on the other hand, produces a new game and new rules,
as well as new teams and new players. To use the terminology presented in
Regulating Law, Aroundball constitutes a new “‘regulatory space’ in which the
operation and competition of various regulatory regimes influences [sic] regu-
latory impact”* Or, to put this in terms of narrative construction, Aroundball
constitutes a new narrative frame in which the operation of narrative devices
influences narrative representation of the subject. Aroundball could bring great

success for Victor, if he could get it off the ground and convince others to play
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it and watch it. To craft an entirely new regulatory space, narrative frame, or
linguistic system is not an easy task for those always already inscribed within an
existing space, frame, or system, however, and so the Aroundball phenomenon
is limited to a cocktail napkin and to Victor’s imagination.

What makes Victor a “sad sack” (in the words of the detective) is that he
never succeeds in regulating anything or anyone but himself, and his self-
regulation amounts to self-detention. Keeping in mind this failure to enact an
alternative regulatory and narrative space, let us consider his defense against
the murder charge. Victor, again, is a character who has lived his whole life
under regulation. His murder of the dealer thus reads as an act of the rage
of the oppressed; as an assertion of the self—the most basic and existential
level of self—through the murder of another. As we learn at the end of the
novel, Victor called his mother from the bar’s pay phone shortly before the
murder, saying, “I can’t take it no more.”** Victor’s claim that the shooting was
“self-defense” constitutes a redefinition of the term. However, his definition,
like his word “davishing,” has no surrounding frame to buoy it up. Regulatory
language, we learn, is as immutable as regulation itself. If Victor had respected
that immutability and invented a narrative within that space, one in which he
were provoked by the victim rather than by the system of regulation itself, for
instance, he could—paradoxically—have had the opportunity to shorten his
punishment and invent another existence. But instead of creating a regulatory
system within a regulatory system, as Strike did when he acknowledged that “it
was best to dress down” and acted accordingly, Victor endeavored to make an
entirely new meta-system, redefining self, and redefining defense.

Let us step back now and consider Victor as a character within the narrative
frame of Clockers. When he is first introduced, it is through comparison with
the very person whom he later murders. In the midst of a description of Strike:
“The only other guy who had worked as hard as Strike in here, and who Rodney
liked as much as Strike, was a kid named Darryl Adams. Darryl was a lot like
Strike’s older brother, Victor: heads down, brick-by-brick, never shooting off
his mouth but never smiling either. He was quiet, neat, dependable, the sort of
person Strike’s mother would like.”* Darryl and Victor are introduced together
and compared to each other. Specifically, their strict modes of self-regulation
are compared. This first introduction, then, weaves together Victor, Darryl, and

Victor’s self-regulation.*® This intertwining connects the intensity of Victor’s
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self-discipline to the ultimate explosion of his anger. Or, to put it more in terms
of the regulation discussion at hand, it connects Victor’s intense self-regulation
with his eventual and inevitable punishable act. Or, since the punishment arises
both from the murderous act and from Victor’s insistence on creating an origi-
nal regulatory term, we could say it connects Victor’s intense self-regulation
with his eventual and inevitable self-punishment. Regulation does not protect
from punishment, we see, or not on any permanent basis; rather, it contains at
its outset an element of punishability.

The self-discipline or self-regulation that had separated Victor from punish-
ment ends up nudging him toward self-punishment. It is not surprising that
this preparation passes through the phenomenon of self-defense, for self (and
self-defense)—are two of the most stringently regulated concepts in regulation.
As the skeleton poster showed, the ability or even the imperative to defend
oneself is subsumed to regulation. That is, it is permitted to function only in
the service of regulation, only within the parameters, and with the potential or

promise of eventual punishment, that regulation has wrought.

Conclusion

When characters in this novel encounter regulatory systems, what they
seem to experience is the outsize power of those systems, the looming nature
of them. Even when it is internalized, that power, even when it is just the power
of meaning, is always felt as an opposing force. Regulation as represented in
Clockers signifies precisely that inexorably outside nature of power: being on
the right side of regulation is in the end as impossible as being on the right
side of gravity. Even self-regulation functions in some sense as an opposing
force, since it relies on the division of the subject into punisher and punished.
To come back around to the variable relationship of regulation to punishment,
and to the combination of personal responsibility and obedient passivity that
regulation demands: it seems that a sense of personal responsibility, combined
with the looming nature of outside power, leads the characters to equate ac-
tively participating in society with taking a position on the receiving end of
power. Even to self-regulate is to stand on a self-imposed receiving end—which
in turn is to be saddled with the perpetual promise, or specter, or residue, of

punishment.
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Stop and Frisk: Sex, Torture, Control

PAUL BUTLER

The officer must feel with sensitive fingers every portion of the prisoner’s
body. A thorough search must be made of the prisoner’s arms and armpits,
waistline and back, the groin and areas about the testicles, and entire
surface of the legs down to the feet.!

—Searching and Disarming Criminals, Priar and Martin

I don’t know if they fags or what/Search a nigga down and grabbin his nuts?
—Fuck tha Police, NWA

Introduction

The Supreme Court’s decision in Terry v. Ohio® authorizes the police to
“stop and frisk.” The police can temporarily detain someone they suspect of
a crime, and they can pat down suspects they think might be armed. Because
the “reasonable suspicion” standard that authorizes stops and frisks is lenient,
the police have wide discretion in whom they detain and frisk. Terry stops are
probably the most common negative interaction that citizens have with the
police (many more people get detained than arrested).

In this chapter, I explore the expressive meaning of stops and frisks, paying
special attention to frisks—police touching of people who, in the eyes of the
“law,” are innocent.*

My thesis is that stops and frisks can be constructed as a form of torture,
the effect of which is the assertion of police dominance of the streets. I do not
mean that the police would be formally guilty, in a U.S. court or under interna-
tional law, for the crime of torture. They would not be. My claim is that stops
and frisks cause injuries similar to those of illegal forms of tortures, and have
the same kinds of “benefits.”

Stops and frisks blur the line between regulation and punishment. They are
not supposed to be punishment, but they feel that way to their victims. Af-
ter the police have detained you, and put their hands all over your body, and

then let you go, you are supposed to go about your business as if nothing of
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consequence has happened. Most citizens don’t take it personally when they
are forced to wait at a red light; the Terry rule that you submit, often spread-
eagle, and almost always in public, while the police do something (the Court
never said exactly what) to see if they can arrest you for a crime, is supposedly
regulatory in the same sense. Except that the red light does not prefer to stop
black men, and the police do. The red light does not stop people as part of a
performance that demonstrates its dominance and control, and the police do.
The red light derives no pleasure from the public spectacle of submission to its
order, and the police do.

To attempt to situate stop and frisk in the Artway definition of punishment
is to appreciate exactly how much the Supreme Court just doesn’t get it, or
pretends not to. Its either/or, “punishment or regulation” categorization fails
to comprehend that regulation can be a form of punishment, especially when
it is selectively applied and perpetrated on the body of an innocent man or
woman.

The chapter proceeds as follows: I describe the Terry doctrine and its prac-
tice in the real world. Then I offer a definition of torture, relying on Foucault’s
influential construct in Discipline and Punish.> Next I attempt to prove that
stops and frisks are a form of torture. The final part of the chapter considers

the purpose that this torture serves.

Stop and Frisk

In Terry v. Ohio, the Supreme Court ruled that the police can briefly detain
someone when they have “reasonable suspicion” that a crime may be occurring,
or is about to occur.® Cops can “pat down” the person whom they have stopped
if they have reasonable suspicion that the suspect is armed.” The “sole justifica-
tion” of the search is “the protection of the police officer and others nearby, and
it must therefore be confined in scope” to discover weapons.®

In the Terry case, an experienced detective’s attention was drawn to two
African-American men who were standing on a street corner in downtown
Cleveland. The detective didn’t know why he had started watching them; he
said he was “attracted” because “they didn’t look right to me at the time.” The
detective observed the men to walk up and down the street looking in the same

store window several times.!” He suspected they were “casing” a store with
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the intention of robbing it.!' Next, however, the two men walked away from
the store, and were joined by a white man.!? At that point, the detective ap-
proached, asked the men to give their names, and when Mr. Terry “mumbled
something” in response, he grabbed Mr. Terry and pushed him against a wall.®
The detective then patted down Mr. Terry and felt something that might have
been a gun in his coat pocket." He ordered all three men inside a store, where
he frisked them. Mr. Terry and one of the other men were carrying guns.'®
The prosecutors argued that the Fourth Amendment, which regulates gov-
ernment searches and seizures, didn’t apply because Mr. Terry had not been
searched and seized within the meaning of the Amendment. The Supreme

Court

emphatically reject[ed] this notion. . . . It must be recognized that, whenever a police
officer accosts an individual and restrains his freedom to walk away, he has “seized”
that person. And it is nothing less than sheer torture of the English language to sug-
gest that a careful exploration of the outer surfaces of a person’s clothing all over his
or her body in an attempt to find weapons is not a “search.” Moreover, it is simply
fantastic to urge that such a procedure performed in public by a policeman while the
citizen stands helpless, perhaps facing a wall with his hands raised, is a “petty indig-
nity.” It is a serious intrusion upon the sanctity of the person, which may inflict great

indignity and arouse strong resentment, and it is not to be undertaken lightly.16

Since the Court found that Mr. Terry had been seized and searched, Fourth
Amendment precedent required that police have “probable cause.”'” The Court,
however, declined to apply this (relatively) high standard, stating that “we deal
here with an entire rubric of police conduct—necessarily swift action predi-
cated upon the on-the-spot observations of the officer on the beat—which .. .
as a practical matter could not be subjected to the warrant procedure.”'® It held
that the Fourth Amendment simply required the police conduct to be reason-
able, which could be determined by balancing the government interest (inves-
tigating crime and officer safety) against the individual interest (privacy).!” The
Court specifically noted that it was not abandoning the jurisprudence that a
search is presumptively unconstitutional if there is no probable cause, but sim-
ply creating a limited exception.?

Justice Douglas was the lone dissenter.?! He observed that the probable cause
standard was deeply rooted in the country’s history, and the Court’s precedent.?

Justice Douglas didn’t think the reasonableness balancing test was constitution-
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ally sound because he thought the Fourth Amendment itself already balanced
the relevant interests.”? Douglas observed that there was no probable cause to ar-
rest Mr. Terry before the search, because his crime, carrying a concealed weapon,
had been discovered during the search.?* Thus, if before Mr. Terry had been
searched, the police had gone to a magistrate and sought a warrant to search

him, a judge would have had to deny the warrant.”® Douglas writes:

To give the police greater power than a magistrate is to take a long step down the
totalitarian path. Perhaps such a step is desirable to cope with modern forms of law-
lessness. But if it is taken, it should be the deliberate choice of the people through a
constitutional amendment. There have been powerful hydraulic pressures through-
out our history that bear heavily on the Court to water down constitutional guaran-
tees and give the police the upper hand. That hydraulic pressure has probably never
been greater than it is today. Yet if the individual is no longer to be sovereign, if the
police can pick him up whenever they do not like the cut of his jib, if they can “seize”
and “search” him in their discretion, we enter a new regime. The decision to enter it

should be made only after a full debate by the people of this country.26

Terry and Race

The National Association for the Advancement of Colored People believed
that the Terry case had so much racial significance it wanted to participate in
the oral argument. The Supreme Court denied this request, and the racial con-
sequences of its decision weren’'t dwelt upon. In fact, the fact that Mr. Terry was
African-American is never mentioned in the opinion. The Court acknowledged,
however, that “minority groups, particularly, Negroes, frequently complain”
about “wholesale harassment by certain elements of the police community.”

Significantly, the Court cited the President’s Commission on Law Enforce-
ment and Administration of Justice, which reported that frisking “cannot help
but be a severely exacerbating factor in police-community tensions. This is par-
ticularly true in situations where the ‘stop and frisk’” of youths or minority group
members is “motivated by the officers’ perceived need to maintain the power image
of the beat officer, an aim sometimes accomplished by humiliating anyone who
attempts to undermine police control of the streets.””® The Court’s opinion does
not discount this concern; it merely states that excluding evidence obtained as

a result of a frisk would not resolve the problem.?
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Terry’s Progeny

The Supreme Court’s post-Terry cases grant much power to the police.
While the Court has never offered empirical guidance about how much proof
“reasonable suspicion” requires, it is clear that the standard is considerably
lower than the “probable cause” required for arrests and most other kinds of
Fourth Amendment searches and seizures. In a 1972 case, for example, an infor-
mant told the police that a man sitting alone in his car at 12:15 a.m. in a high-
crime area of Bridgeport, Connecticut, had a gun and drugs; the Court held
that those facts created reasonable suspicion for a stop and frisk, even though
the informant had no proven track record, and it was legal at the time to carry
a gun in Connecticut.”

Terry authorizes the traffic stops that most drivers have experienced. In
Pennsylvania v. Mimms, decided in 1977, the Court increased the discretion that
police have during traffic stops, by granting them the power to order drivers
to exit the vehicle.’! Mimms represents the first time that the Court allowed a
Terry procedure without any individualized suspicion: the police can ask any
driver to exit—even if they have no particular reason to think that the driver is
armed. The Court subsequently extended this police power to passengers.*

Several post-Terry cases have involved the issue of what constitutes reason-
able suspicion. According to the Court, the “totality of the circumstances—the
whole picture—must be taken into account.”* In Illinois v. Wardlow, the Su-
preme Court held that in a high-crime area, running away from the police cre-
ates reasonable suspicion for a stop, even if the police otherwise have no reason

to suspect one of a crime.*

Profiles

Terry’s progeny also permit the police to use profiles—indicia of suspicion
that, combined with other facts, can create grounds for a stop. Chief Justice
Rehnquist noted that “a court sitting to determine the existence of reasonable
suspicion must require the agent to articulate the factors leading to that conclu-
sion, but the fact that these factors may be set forth in a ‘profile’ does not some-
how detract from their evidentiary significance, as seen by a trained agent.”** In

dissent, Justice Thurgood Marshall worried about “the profile’s chameleon-like
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way of adapting to any particular set of observations.” To support his concern
about police power, Marshall listed the factors that various courts had allowed
to constitute part of the calculus of reasonable suspicion for drug couriers at

airports. Those factors included:

suspect was first to deplane no luggage

last to deplane carrying new luggage
deplaned from the middle gym bag

one way ticket new suitcases

round trip ticket traveling alone

non-stop flight traveling with companion
changed planes acted nervously

acting too calmly?®

One of the most controversial applications of Terry has been to racial pro-
files. The Supreme Court has never directly ruled on the issue, but the majority
of federal and state courts have held that while race can’t be dispositive, it is
one factor that can be taken into account in the “totality of the circumstances”
analysis.”” Thus, one’s race, coupled with other facts, can legally make the po-
lice more suspicious. The Federal Court of Appeals for the Eighth Circuit, for
example, allowed police to consider the fact that suspects were black when
deciding whom to investigate for suspicion of carrying drugs on flights from
Los Angeles to Kansas City.*® The court stated that “facts are not to be ignored
simply because they may be unpleasant,” and it was unpleasant because “young
male members of black Los Angeles gangs were flooding the Kansas City areas
with cocaine.” Since September 11, 2001, law enforcement agents have also re-

lied on the Terry doctrine to profile Muslims and Arabs.*

Terry on the Street

I am riding in a squad car with Sgt. Brett Parson, of the Washington, DC,
Metropolitan Police Department. We are playing a game that Parson invented
called “Pick a Car.” I select a car—any car—and Sgt. Parson finds a legal reason,
pursuant to the Terry doctrine, to stop it. It never takes long. There are so many
traffic infractions, Sgt. Parson says, he can always find a reason.

Stops and frisks are probably the most common negative interaction that



STOP AND FRISK: SEX, TORTURE, CONTROL 161

citizens have with law enforcement officers. Most police departments are not
required to keep records of the number of persons subject to Terry detentions,
but sometimes this information becomes public. The New York City Council,
for example, has required the New York Police Department to provide quar-
terly reports on the race of persons whom officers stop and frisk. The Rand
Corporation reviewed all pedestrian stops in New York City in 2006.*! There
were 506,491.%2 Fewer than 10 percent resulted in arrests.** Almost 9o percent of
people who were both stopped and frisked were members of a minority group,
mainly African-American.* In two predominantly black neighborhoods, resi-
dents had a 30 to 36 percent chance of being stopped in 2006.*> The overall
chance of a New York City resident being stopped was 6 percent.*

In summary, the Terry doctrine gives the police broad discretion to stop and
detain. Stops and frisks are a key part of policing, especially in minority and
low-income neighborhoods. Terry stops and frisks in general, and racial profil-
ing in specific, have continued to arouse strong resentment in minority com-
munities. In order to investigate whether the practice can fairly be analogized
to torture, it will be useful to have a historical account of how torture works.

The next section supplies one.

Torture, Defined

In Discipline and Punish, Michel Foucault presents and contrasts two theo-
ries of punishment: torture and treatment.”” The book details the historic tran-
sition of criminal justice from torture to treatment. In this context, stop and
frisk looks remarkably like torture.

Torture was a public, spectacular, corporal, and punitive penalty that as-
serted the power of the sovereign (the king) and his agent (the torturer). The
fact that torture was painful was one of its benefits.*® Foucault notes that “[t]he
very excess of the violence employed is one of the elements of its glory: the fact
that the guilty man should moan and cry out under the blows is not a shameful
side-effect, it is the very ceremonial of justice being expressed in all its force.”*’

Torture was a public and confrontational spectacle, while treatment is pri-
vate and restrained.*® Torture targets repression of the body, while treatment
affects the soul.’! Torture was a reassertion and public declaration of power

by the sovereign, while treatment is sympathetic.>? Torture was often used as
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both a punishment and a fact-finding method; treatment, on the other hand, is
disciplinary and utilized only after conviction.>

Instead of justice, torture was the manifestation of the revenge of the mon-
archy; the king had to retaliate because the criminal’s action was an affront
to his power.** Torture was an assertion of power, not justice. The goal was to
make everyone aware of the unrestrained presence and authority of the sover-
eign; “The ceremony of the public torture . . . displayed for all to see the power
relation that gave his force to the law.”>® Treatment, by contrast, is rehabilita-
tive.

While torture affected the body, treatment affects the soul. The goal of tor-
ture was not simply to harm the body, but to mark it.*® This marking of the
body was a public manifestation of the crime; it made the guilty man the her-
ald of his own condemnation by demonstrating it physically on his body.*”

Significantly, torture served as both a punishment and a fact-finding tool.”
The basic construct was the “judicial torture” or trial of ordeals. If the defen-
dant could endure torture, it would show his lack of guilt; if he could not, he
would confess and affirm the government’s suspicion.”

In describing torture, Foucault notes, “It was as if investigation and punish-
ment had become mixed.”®® He seems almost to anticipate the Terry standard,
which allows the police to detain people for conduct that is at once “innocent”
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and “reasonably suspicious”: “How can a penalty be used as a means? ... The
reason is to be found in the way in which criminal justice, in the classical pe-
riod, operated in the production of truth. The different pieces of evidence did
not constitute so many neutral elements . ... Each piece of evidence aroused
a particular degree of abomination. Guilt did not begin when all the evidence
was gathered together; piece by piece, it was constituted by each of the ele-
ments that made it possible to recognize a guilty person. Thus a semi-proof
did not leave the suspect innocent until such time as it was completed; it made
him semi-guilty; slight evidence of a serious crime marked someone as slightly
criminal. In short, penal demonstration did not obey a dualistic system: true or
false; but a principle of continuous gradation; a degree reached in the demon-
stration already formed a degree of guilt and consequently involved a degree of
punishment. The suspect as such always deserved punishment; one could not

be the object of suspicion and be completely innocent.”®!
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Frisks as Torture

Stops and frisks are not formally torture because they are legal and torture
is illegal. Also frisks are not as violent as some forms of police brutality, such as,
for example, the atrocities the police perpetrated against Rodney King,** Abner
Louima,® and Amadou Diallo,* which many would consider torture. Nobody
has ever died from a stop and frisk per se, although police are allowed to use
deadly force when the suspect is noncompliant and the officer believes there is
a risk to life. Police routinely draw their guns during Terry stops in high-crime
neighborhoods.®

My claim, however, is that stops and frisks are like torture, for three reasons:
first, they have such effects on victims; second, they are a form of sexual harass-

ment; and third, they fit Foucault’s historical framework of torture.

Effects

One of the contributions of critical race theory to the law has been its em-
phasis on the effect of law and practice.® Professor Mari Matsuda has observed
that “the need to attack the effects of racism and patriarchy in order to attack
the deep, hidden, tangled roots” characterizes critical race theory.””

A predictable response to the claim that stops and frisks are like torture is
that the perpetrators—the police—do not intend them that way.®® One answer
is that it does not matter. Numerous legal scholars have catalogued the prob-
lems of constructing injustice based on “intent.”® One concern is that intent
may not be conscious, and thus difficult, if not impossible, to prove, because
the actor herself may not be aware of her intent. A more pressing objection to
an “intent” standard is that, from the standpoint of the victim of an injury, the
wrongdoer’s intent is irrelevant; the victim’s immediate concern is redressing
her injury rather than blaming a particular bad actor.

Some scholars have observed that Fourth Amendment analysis has been dis-
torted by a failure to properly weigh effects. Under the Constitution, searches
and seizures must be reasonable; to determine whether they are, the Supreme
Court has engaged in a cost-benefit analysis, balancing the government inter-
est versus the individual interest. In the context of race-based assessments of

suspicion, many scholars have argued that courts discount the effect on victims
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(and overstate the value to the government of using race as a cause for suspi-
cion). Professor Jody Armour vividly describes the feeling of being the target
of race-based suspicion as having “waves of strangers successively spit in my
face.””

Likewise, people who have been stopped and frisked use words like “vio-
lated,” “invaded,” and “chumped” to describe how it made them feel.”! It also
may affect their actions: African-American and Latino men, in particular, tell
stories about the measures they take to avoid being stopped and frisked; these
steps may range from decisions about clothing and hair style to the kinds of
cars they drive or the neighborhoods in which they choose to live.

While not overtly brutal, stops and frisks have more consequence than what
critical race theorists have defined as “microaggressions.”’? Racial microaggres-
sions are “brief and commonplace daily verbal, behavioral, or environmental
indignities whether intentional or unintentional that communicate hostile,
derogatory, or negative racial slights and insults toward people of color. Per-
petrators of microaggressions are also often unaware that they engage in such
communications when they engage with racial/ethnic minorities.””?

Stops and frisks cause injury more like that of “police brutality” than of an
ordinary “racial microaggression.” The Terry opinion characterized stops and
frisks as a “serious intrusion on the sanctity of the person, which may inflict
great indignity and arouse strong resentment.”’* The invasive aspect of the
frisk—the “feel with sensitive fingers every portion of the prisoner’s body [in-
cluding] the groin and the area about the testicles,” in the words of the police
manual referenced in Terry”>—makes the injury analogous to sexual harass-
ment or misdemeanor sexual assault. Frisks are frequently experienced as of-

fensive sexual touchings.

Stop and Frisk Sex™

The journalist Richard Goldstein, writing about an NYPD officer’s infamous

sexual assault of Abner Louima with a broken broom handle, observed:

Several false assumptions shape our obliviousness to the erotic element in police
brutality: that men are rarely the victims of sexual assault, that straight men have
no homosexual feelings, and that sexuality is limited to what we do in bed. The first

perception allows police to force young black men to drop their pants—a common
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practice during street frisks—without risking charges of sexual harassment (imag-
ine what would happen if black women were subject to this treatment); the second
notion prevents us from imagining that cops who specialize in such tactics might
find them exciting; and the third blinds us to the connection between sadism and

racism.”’

Several hip-hop artists have, in their lyrics, depicted frisks as a form of sex-
ual harassment.” I should note that hip-hop is notorious for the homophobia
of some of its artists, as well as for the distaste with which many members
of the hip-hop nation regard the police. These two factors may combine to
make the police prime candidates for the ultimate insult—an “accusation” of
homosexuality. I use hip-hop lyrics as on-the-ground reporting of lived expe-
riences; they are victim testimony. Indeed, since part of the gratification that
some police derive from stops and frisks is sadistic, the fact that a victim might
be homophobic enhances the pleasure.

The seminal hip-hop group NWA states, “I don’t know if [the police] are
fags or what/ search a nigga down and grabbin his nuts.”” The most interesting
aspect of this analysis isn’t the homophobia, which, sadly, is a trope in hip-hop
culture. Rather, it is the words “or what,” which suggest that the male on male
sexual harassment is not just for gays. Indeed these lyrics support all three of
Goldstein’s claims about the eros of police brutality: the NWA character is a
male victim of sexual assault—by officers who may or may not be homosexual

» <

but regardless are gratified by “grabbin” “a nigga[’s]” “nuts.”

In fact hip-hop’s endemic homophobia makes the absence of antigay epi-
taphs to describe the sexual component of frisks especially revealing. Lupe Fi-
asco complains about “crooked police that’s stationed at the knees and they do
drive-bys like up and down the thighs.”®® Likewise, Webbie raps, “The police
pull me over and they raid my cash/ Man they be wishin they could take my
ass.”8! For better or worse, most hip-hop doesn’t subscribe to a political cor-
rectness (or even civility) that prohibits the use of words like “fag”; indeed, rap
music seems almost to encourage pejorative terms. Thus their absence, when
the artists describe male on male sexual harassment, seems a recognition—
from victims of frisks—that its possible for “straight” men to get off by doing
sexual things to other men.

I do not want to be too grandiose about hip-hop’s analysis. There certainly

are artists who view frisks as standard homosexual sexual gratification, and
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who don’t have a problem using antigay terms to castigate the harassers. Dead
Prez, for example, claims, “Every police is a punk ass bitch/ this is for my nig-
gas in the streets getting frisked gun to your head.”®? I simply make two points:
first that several hip-hop artists have described frisks as sexual harassment and
second, that some of the artists have constructed the meaning of the touching
as outside of the usual sexual norms.®

African American men other than hip-hop artists have also observed the
sexual nature of frisks. In an article for the Village Voice titled “The Gropes of
Wrath; The NYPD Loves Touching Black Men,” the journalist Nicholas Powers
wrote that “for black men, being stopped and frisked by the police is a rite of
passage. But I've never been touched by a cop. I'm a virgin.” Recounting the
above-referenced statistics about the number of African-American and Latino
men who have been stopped and frisked by the New York Police Department,
Powers observed, “The NYPD is fondling our bodies.”®*

The Urban Dictionary, an on-line wiki that defines street slang and provides
an example of usage, contains this entry for “frisk”: “When cops search you
for drugs and guns by feeling you all over from behind. The big, tall, muscular
security guard leaned right down behind me and felt me all over because his orders
were to frisk me.”%

As a result of the airport security measures taken after September 11, 2001,
many members of the flying public know what it feels like to be frisked. The
Transportation Security Agency requires same gender “screeners”; before
it implemented this policy there were so many complaints that (male) TSA
agents were inappropriately touching (female) passengers that the Association
of Flight Attendants posted information about to file a complaint on its web-
site.%

The harm that results from frisking has been recognized by a number of
courts and in a number of different contexts. Some law enforcement agents
have been prosecuted or have faced administrative sanctions for frisks that
have crossed the line. Almost all of these cases have involved male officers who
have frisked women.®’

In Jordan v. Gardner, the Ninth Circuit Court of Appeals found an Eighth
Amendment violation where an all-female jail in Washington state imposed a
policy requiring male guards to conduct random, nonemergency, suspicionless

clothed body searches on female inmates.® Though the jail called such searches
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“pat-downs,” the court noted that the procedure was more akin to “rubbing,”
“squeezing,” and “kneading” the female inmates.® The appellate court affirmed
the district court’s holding that the policy was an unnecessary and wanton in-
fliction of pain constituting cruel and unusual punishment.”

In a concurring opinion, Judge Reinhardt asserted that even “prison inmates
have a right of privacy and dignity in their persons,” and thus that the policy
constituted an unreasonable search violative of the inmates’ Fourth Amend-
ment rights.”! Judge Noonan, also concurring, characterized the pat-downs as
“indecency . .. beyond our expectation as a society and beyond what the Con-
stitution countenances.”” Noonan also compared the searches to rape or sexual
assault, describing them as “police operations carried out on persons powerless
to object and not only commanded to cooperate by unbuttoning their blouses,
removing their belts, taking off their shoes, and raising their legs, but searched
and shoved and squeezed in those areas of their bodies that have the closest
connection with their sex.””

Generally, male inmates’ claims of sexual abuse are not recognized as creat-
ing a constitutional claim.’* However, where such treatment is imposed merely
to inflict pain and psychological harm upon prisoners, courts have shown
some willingness to allow liability. In Marrie v. Nickels,* the plaintiffs, military
prisoners, sued the defendants, prison guards, for sexual assault and consti-
tutional violations. The plaintiffs alleged that, during frisks, one guard would
regularly “[place] his hands into [an inmate’s] pants, [caress] his buttocks, and
[stroke] his genitalia.”® The plaintiffs also challenged another policy whereby
frisks were used as a punishment in which the guards “formed up to create a
shakedown gauntlet wherein inmates are frisk searched dozens of times in a
mere 150 feet,” causing the plaintiffs to suffer “uncountable assaults.””” Though
most claims were barred by the Feres doctrine and sovereign immunity, the
plaintiffs’ sexual assault claim survived a summary judgment motion.”

Another context in which frisks come under scrutiny is where such frisks are
most visible: during Terry stops. Many suspects frisked during a police officer’s
Terry stop have asserted constitutional violations and pursued liability under §
1983 of the Civil Rights Act of 1871. Unsurprisingly, inappropriate cross-gender
pat-downs have been subject to particular scrutiny.”

Though the sexually abusive nature of an allegedly improper frisk need not

be proven to achieve liability under § 1983, some plaintiffs include allegations
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suggesting this type of inappropriate contact. In Njaka v. Wright County, police
officers responded to a call that a black male was behaving suspiciously near
a water treatment facility.'® One officer frisked the suspect and, in so doing,
“deliberately pinched his testicle while patting him down.”'°! The subject of the
frisk sued, alleging that the pat-down was a “homosexual harassing,” a “come-
on,” and a “homosexual fantasy.”!*? The court denied the police officers’ motion
for summary judgment in regard to the excessive force claim, though it opined
that the plaintiff’s theory that the frisk was an enactment of a homosexual fan-
tasy was “highly implausible particularly in light of the fact that the search was
conducted in front of another officer.”!®®

A similar § 1983 excessive force claim survived a defendant’s summary judg-
ment motion in Myers v. James.'* After midnight, Myers accompanied a female
friend to her vehicle, which was parked in an area notorious for burglaries.!®
Mistakenly thinking that the nearby building was a bank, Officer James ap-
proached Myers, frisked him, and, in doing so, “grabbed the plaintift’s testicles
and asked him if he liked the way that felt.”!% The court recognized the in-
appropriate sexual nature of the frisk and denied James’s summary judgment
motion: “In short,” the court concluded, “grabbing a citizen’s testicles under

these circumstances is plainly unconstitutional.”'%

Frisks and Foucault

So far, I have argued that stops and frisks are like torture because that is
how victims perceive them, and because they can be sexual harassment. My
final point of proof of this proposition is that stops and frisks fall into the same
construct of torture that Foucault described.!®® A stop and frisk is a public,
spectacular, corporal, and punitive penalty that asserts the power of the sover-
eign (the king) and his agent (the torturer). Because the police need warrants
to enter private areas, and the “probable cause” standard for warrants is sig-
nificantly higher than the “reasonable suspicion” standard for Terry stops, the
result is that stops and frisks are usually conducted in public, for all to see. In
lower income neighborhoods it is common to see young men spread eagle be-
ing patted down by the police.!” Like torture, stops and frisks have both puni-
tive and investigatory purposes. Indeed the purpose of the detention is for the

police to investigate: the problem, however, is that the Court didn’t say what the
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police are supposed to do beyond not allowing the suspect to leave. They can
obviously ask questions, or see if witnesses to a crime can identify the detainees
as the culprits; but even if the suspects pass this part of the ordeal by providing
nonsuspicious answers to questions, the police remain wary. As Foucault put it,
“Guilt did not begin when all the evidence was gathered together; piece by piece
it was constituted by each of the elements that made it possible to recognize a
guilty person. Thus a semi-proof did not leave the suspect innocent until such
time as it was completed; it made him semi-guilty; slight evidence of a serious
crime marked someone as slightly criminal.”!! Remembering that Terry stops
arise only in the context of people who are suspicious for legal conduct (if the
conduct is illegal, police have probable cause for arrest), we see Foucault’s “con-
tinual gradation.”!!! Stops and frisks of people engaged in ostensibly lawful ac-
tivities are justified because “the suspect as such always deserved punishment;

one could not be the object of suspicion and be completely innocent.”!!2

Torture and Order

What is the expressive meaning of police touching? The Supreme Court got
it right in Terry when it noted that frisks might be “motivated by the officers’
perceived need to maintain the power image of the beat officer, an aim some-
times accomplished by humiliating anyone who attempts to undermine police
control of the streets.”!!* Police stops and frisks demonstrate the authority of
the state in the most visceral way. They signal that the police control the streets,
and they signal this in a way that is public, spectacular, corporal, and punitive.
When one sees a row of men, often black, spread eagle against a wall, one is
witnessing “the very ceremonial of justice being expressed in all its force,” as
Foucault described torture.*

Illinois v. Wardlow is a compelling example of the ceremonial and the puni-
tive."’> Chicago police were patrolling a high-crime area and noticed Mr. Ward-
low standing next to a building. What Mr. Wardlow did to justify his deten-
tion and search was stated succinctly by Chief Justice Rehnquist: Mr. Wardlow
“looked in the direction of the officers and fled.”''® This was enough of an af-
front to the power of the officers that they gave chase and “eventually cornered
him on the street.”!'” The officers then stopped Mr. Wardlow, patted him down,
and squeezed the bag that he was carrying; the bag contained a gun, and Mr.
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Wardlow was arrested.!'® He moved to suppress the gun, claiming that the po-
lice did not have reasonable suspicion for the stop and frisk.!" Rehnquist, writ-
ing for the majority, held that Mr. Wardlow’s presence in a high-crime area,
combined with his attempt to evade the police, created constitutional grounds
for the stop.'?

The detention that Wardlow authorizes is ceremonial because often it will
be useless as a matter of investigation. The Court concedes that suspects who
are detained maintain the right to “stay put and remain silent in the face of
police questioning.”'*! The police purpose then is served not so much by the
investigation, but the stop itself, which is a “reassertion and public declaration
of power by the sovereign.”!?> The goal is to make citizens aware of the presence
and authority of the cops. “The ceremony of the public torture . . . displayed for
all to see the power relation that gave his force to the law.”1%

The stop seems punitive in part because the police don’t have a crime to
investigate. After Wardlow, this is now not a barrier to detention; just as with
torture, “penal demonstration did not obey a dualistic system, true or false, but
a principle of continual gradation.”!? It isn’t your suspicious-ness that makes
the police interested in you but, rather, because the police are interested in you,
you must be suspicious. “The suspect as such always deserved punishment; one
could not be the object of suspicion and be completely innocent.”'?

In the Wardlow context, the offense is not displaying sufficient deference to
the police; this opens one up to detention and search, and, only afterward, “[if]
the officer does not learn facts rising to the level of probable cause, the indi-
vidual must be allowed to go on his way.”!?® Thus, Mr. Wardlow was suspicious
because he apparently did not want to be around the police. As redress for this
affront to the sovereign, the Supreme Court allowed his detention and search,
and, sure enough, the police discovered an actual crime for which Mr. Wardlow
could formally be punished.

Wardlow tells us that one can be suspicious generally, if the authorities have
no specific crime for which to suspect one. It stands for the proposition that
when one sees the police in certain neighborhoods, one must communicate
deference—otherwise one can be stopped and touched. The effect of the Ward-
low doctrine in minority communities is hard to overstate. The arbitrary nature
of the detention—it is now a de facto offense to demonstrate that you do not

like the police—contributes to an atmosphere of fear of the police, which is, no
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doubt, the purpose the police had in chasing down Mr. Wardlow. The result is
that citizens are more compliant. As Susan Sontag observed about the torture,
by American soldiers, of the prisoners at Abu Ghraib, “Remember: we are not
talking about that rarest of cases, the ‘ticking time bomb’ situation, which is
sometimes used as a limiting case that justifies torture of prisoners who have
knowledge of an imminent attack. This is general or nonspecific information-
gathering . ... All the more justifications for preparing prisoners to talk. Soft-
ening them up, stressing them out—these are the euphemisms for the bestial
practices.”'?’

Recall Justice Douglas’s dissent in Terry.!?® He warned that giving the police
the power to stop and frisk citizens for innocent conduct was a step toward
totalitarianism.'? Justice Douglas was right. If his view of the law had prevailed
in Terry, the police would still have plenty of power to enforce the criminal
law. The detective in Terry, for example, could have observed the three men
until they seemed about to commit a crime, and then he would have had prob-
able cause to arrest them. In allowing the police to forcibly detain and search
for innocent conduct, the Supreme Court gave the police the kind of power
they should not have in a democracy. The progeny of Terry represents further
steps down the totalitarian future that Douglas feared. The arbitrary exercise
of power by the police takes stops and frisks outside the formal legal catego-
ries of “regulation” and “punishment” and makes them more like torture in a
Foucaultian sense. Like torture, stops and frisks are punishment that serves a
regulatory purpose: the imposition of order in a regime that, if not totalitar-
ian, is on its way. To reverse the path, to take the power to punish away from
the police, would not compromise public safety. It would, however, be a step in
the direction of restoring democracy to communities that are now marked by
fear of state agents with guns and the power to invade the bodies of innocent

people.
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